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Preface

This report was prepared pursuant to a Waitandiufral research commission dated 28 April

2009. The commission sought a response to fouttignes

(a) How did James Busby conceive of He W[h]akaputangja &angatiratanga/the
Declaration of Independence in 1835, particularithwegard to: (i) its international
standing; and (ii) the practical effect of Te W[kdainenga/ the Confederation of the
United Tribes it proclaimed?

(b) Do we know how Henry Williams understood the natmd effect of He
W/[h]akaputanga/ the Declaration, and, if so, d&lMaori text effectively communicate

that understanding to the signatories?

(c) What did Busby and Williams mean when they refetoe@e Tiriti/the Treaty as ‘the
Magna Carta of the bbri’?

(d) What does the available documentary evidence ralealt Busby’s and Williams'’s
understandings of the nature and effect of Teiiré Treaty, especially with regard to
the relationship betweermkanatanga and rangatiratanga?

The conclusion of this report will address the Tribl's May 2009 direction regarding the
substantive issues of this inquiry, although theleasis will necessarily remain on Henry
Williams and James Busby.

About the Author

Ko Pukekohe te maunga. Ko Waikato te awa. Ko Bortebayaka. Ko Ng-Hau-e-Wia te
marae. Ko Ngi Te Tiriti te iwi. | grew up in Pukekohe where my Cornish ancestftied in the
1870s. | think of myself as someone who has a prabew Zealand ‘by right of the Treaty’

(henceKo Ngzi Te Tiriti te iwi.) | completed conjoint Bachelor of Arts and BachelbLaw



degrees in 2001 at the University of Auckland. bvaamitted to the bar in 2002 and worked as a
lawyer for five years in commercial and property land civil litigation. In 2008 | was awarded
distinction from Massey University for an MA thesis New Zealand parliamentary debates of
the 1850s and 1860s. This thesis was precededlisgertation on the relationship between
Henry Williams and Hone Heke. | am also shortlgdmplete a Diploma in te reoddri at Tai

Tokerau VWinanga (NorthTec).
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Introduction

...koia ka mea ai matou ki te Kingi kia waiho hei oeaki a matou i to matou Tamarikitanga kei
w[h]akakahoretia to matou Rangatiratanga.
He Wakaputanga, 1835

Ko te Kuini o Ingarani ka w[h]akarite ka w[h]akakienga Rangatira, ki nga Hapki nga tangata
katoa o Nu Tirani, te tino Rangatiratanga o o rathenua o ratou kainga me o ratou taonga
katoa.

Te Tiriti, 1840°

We have reason therefore to fear that the Frenghharee designs not yet known upon this
Island and would therefore urge most strongly thatBritish Government should take immediate
steps for the protection of this people.

Henry Williams, 1839

| should not be at all surprised were [de Theiagfstituted French Consul & then the French
Govt would follow it up by supporting his claim tioe Land
James Busby, 1839

Tell [the pope] this tale; and from the mouth ofyiamd/ Add thus much more, - That no Italian
priest/ Shall tithe or toll in our dominions:/ Bag we under heaven are supreme head/ So, under
him, that great supremacy/ Where we do reign, Wiealaine uphold,/ Without the assistance of a
mortal hand...

Shakespeare, ‘King Joht’

Prologue

Henry Williams wrote in January 1839 that missigné&ars’ were ‘much increased’ by the

‘active measures of the French Roman Catholic Bi§Rompallier] and Priests supported as

! A Declaration of Independence of New Zealand, ttoparagraph: ...[the chiefs] entreat that [the Kifg
England] will continue to be the parent of theffiaim State, and that he will become its Proteatmmfall attempts
upon its independence’.

2 The Treaty of Waitangi, second article: ‘Her Mayethe Queen of England confirms and guaranteéset@€hiefs
and Tribes of New Zealand, and to the respectingliiss and individuals thereof, the full, exclusiead
undisturbed possession of their Lands and Estateests, Fisheries, and other properties...’

% williams to Sec, CMS, Paihia, 11 Jan 1839, Aucilduseum Library (AML), MS 91/75, vol 102, p 10.

* Busby to Alexander Busby, 13 June 1839, AML, MS 46

® W Shakespeare, ‘King John’, ihe Complete Works of William Shakespdarew York: Avenel Books, 1975), p
377.



they are by the appearance of two French Men of.\Wacording to Williams the first frigate to
appear in the Bay of Islands went to the Chathanas¢énge the seizure of a French whaler and
the murder of the crew. Williams proposed that aSCMissionary accompany the whaler to act
as translator, in the hope that punishment of ienbparties would be avoided. The French
commander refused this offer. The second frigaeyenus arrived from Tahiti where it had
exacted a fine because French Catholic missionhsgdeen refused residence on the isfand.
June 1839, James Busby commented that he had triaf’ did the French having ‘an eye to this
country’, while de Thierry ‘expects a French shipvar’.” In August, he wrote that Bishop
Pompallier had told a ‘Christian village’ at Wairaaidf theVenusproceedings at Tabhiti.
Pompallier apparently ‘warned them to take caréttimsame thing did not befall them’. Busby
purported to quote the Bishop’s statement tmiNthat ‘the French were the first discoverers of

this country and had the best right td’ith the same letter Busby wrote:

| was very much struck lately with an article froine ‘Journal de Depots’ a French
[naval] service official paper on the importanceCaflonies and Fisheries as the only
means of obtaining seamen for a Navy the want a¢lwélong in the late war prevented
France from being what her Secretarial positioiitledther to bethe Arbitress of Europe

[emphasis added].

Busby and Williams’ concerns reflected the readité geo-politics between Britain and
European kingdoms in the early nineteenth cenBugby’s reference to the ‘late war’ was
probably a reference to the Napoleonic Wars, whatcluded in 1815 after Wellington defeated
the French General at Waterloo. French aspiratmbe ‘arbitress’ or arbiter of a new Europe
had been real and still lingered in British imagioas 25 years later. The formative years of
Williams (born 1792) and Busby (born 1801) were dwated by England’s war with France and

® Williams to Sec, CMS, 11 Jan 1839, AML, MS 91/76l £02, pp 9-10. Williams thought it significantttthe
Venuswas ‘of largest class’ — 500 men and 1500 tondliaffis supposed that Pompallier and his priest® whes
ones expelled from Tabhiti, but this was not corrBttilip Turner, ‘The Politics of Neutrality: Thea@olic Mission
and the Mori 1838-1870’, MA history thesis, University of Bkland, 1986, argues that Pompallier was politycall
neutral, yet several of his actions suggest ottewih 1840 Pompallier called for a French consaal naval
presence in the Bay of Islands (pp 22-23). In 1840 he appealed to one French naval commandemix the
South Island (pp 92-93).

" Busby to A Busby, 13 June 1839, AML, MS 46.

8 Busby to A Busby, 8 August 1839, AML, MS 46.



other powers (1793-1815). Williams served in thgg&davy in the Napoleonic Wars. When he
was retired on half-pay at their close in 1815 laes twenty-three years old.

Yet English antipathy to France had deeper ro@s #ny personal experience of the French
Revolutionary and Napoleonic Wars (1793-1815). Wheds Shakespeare put imaginatively into
the mouth of his historical King John (1166-121€fJected widespread values in post-
Reformation England. The English King was ‘suprdraad’ or sovereign under God, ‘that great
supremacy’. He was no longer accountable to angrahrthly or papal authority. He was,

rather, defender of his Protestant subjects andPnetestant rights and liberties. The French
Wars of 1793-1815 produced a different kind of Esfgteaction to France. Instead of reacting to
the supposed despotism of Catholic monarchy, tlghidinreacted conservatively to the excesses
of the French Revolution. Nevertheless, Englishceptions of monarchy, government and
religion were central to both types of anti-Fraseatiment. During the French wars, the king
became a kind of ‘pseudo-medieval’ symbol of mgjestd social ordetIn the New Zealand
context, Evangelical theological antipathy to Céthdoctrines intensified these generic English

fears of a French-Catholic stdfe.

Texts and Contexts

This report is focussed on Henry Williams’ (Te Wimg) and James Busby’s (Te Puhipi)
understandings of He W[h]akaputanga o Te Rangatigat/the Declaration of Independence
1835 and te Tiriti o Waitangi/ the Treaty of Waiggt840. It adopts a ‘texts in context’
approach to the material. This could also be call&sbcio-linguistic’ approach: He
Wakaputanga and te Tiriti are the central text®rpretation of Busby’s and Williams’

commentary about these two texts is a further &eieir meaning. These texts and commentary

° B Hilton, A Mad, Bad, and Dangerous People? England 1783-184®ord: Clarendon Press, 2006), pp 29-30.

Vgee L ColleyBritons: Forging the Nation 1707-183Rew Haven and London: Yale University Press, 1960
the famous thesis that a British Protestant natioleatity was formed during a century or more afra/with
Catholic and then Revolutionary France.

™ In academic terms, this is a ‘New Historicistinguistic-turn’, and/or ‘Cambridge-School’ (Q Skiemand J G A
Pocock) approach. These methodologies focus om#aming of language or ‘discourse’ in their histaticontexts,
especially as revealed through literature. It alsmbines elements of British social and constihaldistory, and
analysis of colonial and imperial contexts.



are set in the context of New Zealand events amgdficy approaches of the London
authorities.

The report also contends for the relevance of déds and contexts. Tony Ballantyne has
recently argued that the Treaty should be seerimatih Empire narrative, not just viewed as the
foundation of a nation. British imperial agentsdigeaties as a diplomatic tool of imperial
expansion. He distinguishes the theory of treatiingg in which parties meet on a level playing
field, with the reality of unequal bargaining pasits? These observations are relevant to the
Treaty of Waitangi. Mori korero at Waitangi on 5-6 February demonstrated aoiscabout loss
of authority and loss of land. Not all of this laragie can be attributed to the rhetorical nature of
Maori oratory or whaikrero. Some of those rangatira who signed te Titie obviously
reluctant to sign, yet felt compelled to. PerhapsAliremu assured some of the Queen’s
benevolent protection. Many, probably, felt thisnfial alliance with an imperial monarchy
enhanced their mana. Some probably still feareid th&na or authority might suffer under the
new regime of the Queen’s Governor. Nevertheleggady proferred by an imperial super-
power in 1840 was not something to be treatedliigiRegardless of whether rangatira accepted

it or not, concerns about loss of authority, lagia unjust trade were not going to disappear.

Yet this geo-political or empire context contribgitnly partially to understanding the terms of
the Treaty, along with the Declaration. Other teaid contexts need to be added to picture.
There is a need to ‘anthropologise’ botdvi and Rkeha. That is, the words and actions of
Williams and Busby, Nene and Heke, need to be wholed within their particular worldviews.
These figures need to be seen as operating wtieinawn system of values and perceptions, or
their own cultural, social and religious worldvieWs

The opening paragraphs of this introduction plagéitlams’ and Busby'’s fears of French

intervention in the context of British ideas abthéir own monarchy and constitution. These

12T Ballantyne, ‘The State, Politics and Power, 21893’, in G Byrnes, edihe New Oxford History of New
Zealand(Auckland: Oxford University Press, 2009), pp 116.

13 Tony Ballantyne argues that European figures nede anthroplogised just asabti figures have been in recent
times, see T Ballantyne, ‘Christianity, Colonialismd Cross-cultural Communication’, in J Stenhcarsg G A
Wood, edsChristianity, Modernity and Culture: New Perspeetswn New Zealand Histofjdelaide: ATF Press,
2005), pp 32-33.



homegrown British ideas and assumptions about #enimg and practice of their own society
and constitution are important subjects of thisoredn particular, te Tiriti cries out to be sess

a constitutional document akin to the English Ma@harta. If Busby and Williams’
understandings are to be comprehended, both tlayTaad the Declaration must be seen as
British political and legal documents, quite ageotn likely Maori understandings. But in

British terms, they both formulated the basis ob#onal government (Congress/ te
Wakaminenga in the Declarationawanatanga/ Governorship/ Government in the Treatygy
both declared rights and liberties. They both doetdthe potent cultural and constitutional
symbol of monarchical protection. Paragraph foudefWakaputanga (cited above) appealed to
the British monarch to protect the independencarfgtiratanga’) of the newadri state.
Paragraph two of te Tiriti (cited above) formallyndirmed this monarchical protection of

chiefly authority and property rights (‘tino Rangatanga o o ratou whenua...’). The
relationship between the Queen’swkanatanga and &bri Rangatiratanga in te Tiriti should be
seen in light of the British constitution, in pattiar the relationship between a central monarchy

and a local landed gentry.

This British ‘domestic’ interpretation of the Trgateeks to draw the debate away both from a
narrow reading of the mere words of the Treaty, famah broader arguments about whether or
not sovereignty was transferred. Michael Belgravetent analysis represents a similar attempt
to ‘free [the Treaty] from hindsight and from theanny of textual and legally driven analysis’.
By legal analysis he refers to debates in inteonalicommon law. Belgrave argues that ‘the
debates that were raging [on 5 February 1840] athe@utoming of the governor were only partly
about sovereignty; they were much more directlyuabend and religion®? Later nineteenth
century or ‘classical’ international law picturdgufopean) nation-states as equal contracting
parties who exercised an absolute and indivisaotédrial jurisdiction (or ‘sovereignty’) within

their borders® According to Belgrave, recent New Zealand comntersehave imposed this

14 M Belgrave Historical Frictions: Maori Claims and Reinvented Histori¢auckland: Auckland University Press,
2005), p 55.

15 Ibid, p 63.

16 See D Kennedy, ‘International Law and the Ninetie&entury: History of an lllusionQuinnipiac Law Review
vol 17, 1997, pp 99-138 (see esp pp 126-129). Byrast, the Europe of the 1830s was composed fefreift
‘nations’ (peoples or ethnicities) subject to mtran one ‘state’ (political society or sovereigngd Wheaton
describes: ‘A State is also distinguishable frodadion, since the former may be composed of differaces of
men, all subject to the same supreme authoritysThe Austrian, Prussian, and Ottoman empiresack



picture on the 1835 Declaration and the TreatyL885, the narrative runs,adri declared such
an absolute territorial independence, ‘rangatirgagror ‘sovereignty’. In the Treaty’s article
two, Queen Victoria guaranteed to thadvl nation-state or a number of lapation-states this
same ‘sovereignty’. The Queen’s government onlyliagpo Rikeha.’’ Yet this picture is both
inconsistent with the actual subject matter ofdbbates at Waitangi and with the inequality

between the parties.

Such a narrative is also inconsistent with the neatdi international law in 1840. David Kennedy
writes that in the early phases of the nineteeattiwry there were many types of sovereigns and
sovereignty ‘which overlapped unproblematicallytirg as an example British East India
Company ‘rule’ alongside or in conjunction with ivatpotentate$® ‘Sovereigns came in a
variety of shapes and sizes. Their powers andsigiffered’*® European states recognised the
sovereignty of indigenous nations, but this sowgmgi differed from that of European states.
Moreover, the ‘international law’ rules or convemis that governed the interaction between
European states and other states differed in diftgrarts of the glob®.This report will argue
that British recognition of lri ‘independence’ or ‘rangatiratanga’ in the 188&ected this
earlier ‘international law’. British humanitariaomcerns about kbri welfare and survival as a
people constructed and promoted this recognitioreflected a desire to grantabti some ‘right
of nations’ constructed from convention, custong @hristian morality. This ‘law of nature’, or

‘law of nations’, differed from a later ‘internatial law’ ! Hence, the need to understand te

composed of a variety of nations and people. So, #he same nation or people may be subject eraleStates, as
is the case with the Poles, subject to the domiofolwstria, Prussia, and Russia, respectivelye TB15 Vienna
Congress made the Polish city of Cracow an ‘inddpehstate’ protected by these same three sovesttgs. See
H WheatonElements of International LagviR H Dana, ed, (Boston: Little, Brown & Co, 18@@®86)),
(http://books.google.co.nz/bogkaccessed 4 November 2009), paras 17 & 34, car2lp

" This is paraphrasing the argument which Belgralis the modern treaty’, seen in the works of RRtss, Ani
Mikaere, Jane Kelsey, Moana Jackson, and othexBalgraveHistorical Frictions pp 52-53. See critique of the
‘modern treaty’ in chapter four.

18 D Kennedy, ‘International Law and the Nineteentm@iry: History of an Illusion’Quinnipiac Law Revieywol
17,1997, p 122.

9 Ibid, p 123.

20 pid, pp 127-128, citing Baron Montesquieu, whaterin 1748, ‘All nations have a right of natioasd even the
Iroquois, who eat their prisoners, have one. Tleylsand receive embassies, they know rights ofawdmpeace:
the trouble is that their right of nations is notifided on true principles’ (Montesquidine Spirit of the Lawsk

1).
2L 1bid, p 127 (see Montesquieu quote). William Bstone founded all law on the ‘law of nature’ arelvelation’
(the Bible), both of which were God'’s law. The ‘lafvnations’ was simply God'’s law applied to deglrbetween
nations or peoples, just as individuals were bdunthe same law, see W Blacksto@emmentaries on the Laws of
England vol 1 (Philadephia: Robert Bell, 1771http://books.google.com/books7 July 2009), pp 41-43.




Tiriti must be accompanied by stripping it of theglgage of more recent international law and
indigenous rights la?

Belgrave’s other main concern is with the ‘tyramfyextual analysis’ that has shackled recent
Treaty interpretation since Ruth Ross’ influenfi@lf2 article® Ross’s suggestion that Williams
should have used ‘mana’ to translate the cessisowreignty in article one has influenced
subsequent Treaty literature. Her empirically-dnivecus on the Treaty’s texts, brought real
research and scholarship to understandings ofibetyl. Yet Lyndsay Head has criticised the
‘linguistic essentialism’ of Ross’ approathA focus on the Treaty texts is helpful, but langeia
is almost meaningless without context. Lack of egtialization has lead to narrow
understandings of ‘sovereignty’ and ‘government’ ‘kdwanatanga’) in particular. Hence, this
report utilizes a much wider range of sources deoto comprehend more accurately the

Treaty’'s meaning.

Shakespeare and Dr Johnson helped define the ngeairtine English language for their times,
including for Williams’ and Busby’s nineteenth cent?®® The passage from Shakespeare’s King
John (above) articulates the simple English conoemf sovereignty from the sixteenth to the
nineteenth centuries — ‘supreme power’. Yet whike English monarch was thus ‘supreme head’
of the English unwritten constitution, real indegence and power were exercised by
Parliament, courts, and local authorities undersogereign sway. The relationship of ‘civil
government’ to ‘sovereignty’ to ‘independence’ ([@ngatiratanga’) within the British domestic
context occupies considerable space in this repedause it was the context that formed

Williams and Busby’s conceptions of these termsaBiee modern international law defines

22 And see Ballantyne, ‘The State, Politics and Pavpgr 104-105, who argues that Empire ‘realpolitisias more
important than a theoretical ‘law of nations’.

R M Ross, ‘Te Tiriti 0 Waitangi: Texts and Trart®as’, New Zealand Journal of Historyol 6, no 2, 1972, pp
129-157.

24| Head, ‘The Pursuit of Modernity in #ri Society: The Conceptual Bases of CitizenshithinEarly Colonial
Period’, in A Sharp and P McHugh, edsistories, Power and Log8Vellington: Bridget Williams Books, 2001),
pp 103-108. And see Rachael Bell’s recent admirab&dysis of Ross’ article and its context, R Beflexts and
Translations”: Ruth Ross and the Treaty of Waitaidgw Zealand Journal of Historyol 43, no 1, 2009, pp 39-
58.

% This report will employ many definitions from Dauel Johnson'Bictionary, first published 1755. The
definitions will be taken from the following 1824lion: S Johnsor Dictionary of the English Language: in
Which the Words Are Deduced From Their Originatsplgined in Their Different Meanings, and Authodzzy the
Names of the Writers in Whose Works They are For@@halmers, ed, abrid from H J Todd edition, (don,
1824), fttp://books.google.com/books7 July 2009).




‘sovereignty’ so narrowly, ‘government’ seems impse as a word in translation. Williams
however inhabited an early nineteenth century waéfined by much broader conceptions of
law and government than existed in the world @ftarlnineteenth century or early twentieth
century lawyer.

Other texts help illuminate the meaning of the @eation and the Treaty. These include the
writings and speeches of William Wilberforce, EddBurke, George Cornewall Lewis,
newspapers and mission periodicals, and the ag#tHKing James Bible. In legal literature,
Blackstone’sCommentaries on the Laws of Englaagherhaps more important than Vattel’s
Law of Nationsn defining British understandings of the law dhd law of nations in this

period?®

Other contexts need to be considered besides thetBEmpire and Constitution, and the French
Revolution and Napoleonic Wars. The EvangelicaliR#hand the Scottish Enlightenment of
the eighteenth century are also significant. Tharigelical Revival or renewal generated the
modern missionary movement, in the form of the Bapdissionary Society (1792), the
nondenominational London Missionary Society (178%) the Evangelical Anglican Church
Missionary Society [CMS] (1799), to name only thestwell known few?’ These

developments were closely aligned with the risa pblitically influential Anglican Evangelical
party, known as the Clapham Sect, or the ‘Saihtsaded by William Wilberforce in the House
of Commons, the Saints led the British anti-slavagvement. This mass movement also
influenced the Vienna Congress and European sthttans at the end of the Napoleonic Wars.
Wilberforce himself was part of the formation 0étBMS?® He also encouraged Samuel
Marsden to go to the New South Wales (NSW) penlaingoas a chaplain to ameliorate
conditions there. The Scottish Enlightenment, awhitings of Adam Smith, William

Robertson, David Hume, and Adam Ferguson, influgrcgounger generation of Whig

% See William BlackstoneGommentaries on the Laws of Englamdl 1 (Philadephia: Robert Bell, 1771 (1765-
1769)), bttp://books.google.com/books? July 2009); and Emmerich de Vatfehe Law of Nations; or, Principles
of the Law of Nature, Applied to the Conduct anfdifs of Nations and Sovereignk Chitty, ed, (Philadelphia: T &
J W Johnson, 1852 (1758)http://books.google.co.nz/bogkkl November 2009).

%’ M R Watts,The Dissenters/ol 2: The Expansion of Evangelical Nonconforn{ixford: Clarendon Press, 1995),
pp 14-15.

%8 J Pollock Wilberforce(Tring: Lion, 1977), pp 176-177.




statesmen, including Henry Brougham and Lord JohssBII*® Scottish Enlightenment ideas
about the staged development of civilization amil government (‘stadialism’) clearly
influenced James BusBYThis report also considers biographical detads tomplete the

interpretive picture.

Henry Williams

Henry Williams (1792-1867) grew up in a family emonment that consisted of his father’s
business and political interests, a strong naedlition, and an equally strong Christian tradition.
More will be said about the last influence in tlealp of this report. The Williams family was of
Welsh origin. His paternal grandfather was a DitisgrMinister! His father, Thomas Williams
(1753-1804), was a mercer or draper. He probalpplged uniforms to the Royal Navy. His
father ‘was spoken of as a man of very superiditisi, a great and fascinating speaker and an
excellent companion’. He was also ‘a man of stropigions and occasional testine¥s’.

Henry's personality was in part a reflection of father’s. Henry’s mother was a Marsh, an
English family with a Dissenting background. Histher’s father, Henry Marsh, was a Captain
in the Royal Navy. Three of her brothers (Henryiglas) were also in the Navy. The Williams
family initially lived at Gosport, opposite the baur from the Navy’s Portsmouth base in
Hampshire, and officers of rank would often frequBmomas Williams’ clothing retail shop. A
close acquaintance was Admiral Sir Joseph SydneleY drother of the Earl of Hardwick, after

whom Thomas named his eldest son, Thomas Sytiney.

With these family influences, it is little wondérat the young Henry Williams exhibited a keen

desire to also join His Majesty’s Service. This wagealed when, as a boy, he constructed,

29 Hilton, A Mad, Bad, and Dangerous Peopl@p 348-349. Many of these Whig statesmen andléstaals went
to Scotish instead of European universities becafifee English-French wars.

30 Although Busby was politically aligned to the Tquarty, the broader ‘Whig’ ideas of British and &pean
history, in large part influenced by the eighteerghtury Scots intellectuals, were widely held agstrthe British
elite. TheEdinburgh Reviewvas the vehicle for this ‘philosophic Whiggismgfithed as an ‘identification of
modern European civilisation with the progressarhmercial society’ and a belief in the necessitygficonomic
expansion’, (Hilton, ibid, p 349, citing B Fontari®85).

LN T H Williams, ‘The Williams Family in the #8and 18' Centuries’, 2003, MS 2007/66, AML, pp 2-3.

%2 bid, p 7.

% Ibid, p 7.
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complete with guns, sails and rigging, a model méwar from an encyclopedid.He did not
have long to wait to fulfil his ambition. In 180& the age of 14, Williams joined the Royal
Navy. His father’s friend, Sir Joseph Sydney Yoreanged for him to join thBarfleur, a
vessel of eighty-nine guns. A succession of difieressels followed, on most of which he saw
active service in the Napoleonic War. Williams wasred in 1810 while serving on the
Galateg in an engagement against a French squadron. Bléaves (1848) awarded a medal for
his contribution. The injury, though slight, troedlhim for the remainder of his life. He served
at the Cape, Madras, Calcutta and Mauritius, teawélich must have opened his eyes to the
diversity of British imperial interests. Williamsagsed his examinations for lieutenant in 1812.
While serving in the war against the United Stai®4,2-1815, he was assigned to Emelymion
On her he saw his last but most dramatic and hieaging active service. After tiigndymion
captured the USBresident this ship, with Williams on board, narrowly esedgshipwreck, an
uprising of the American prisoners, and a wild Atia crossing. Williams learned that he had

been promoted to lieutenant on fesident'sarrival in Portsmouth in March 185,

His naval experience reinforced in Williams a l@faliscipline and adventure. But he had also
witnessed considerable bloodshed and had narraelped with his life. When his cousin and
brother-in-law the Reverend Edward Marsh pointed td overseas missionary service,
Williams was drawn to a dramatic change of candes biographer and son-in-law Hugh
Carleton aptly described Williams’ personality andlook, formed in part from his naval

experience:

Born with an instinct of order, which manifesteskif in the smallest details of domestic
life, and which was developed, through that noldebbol of training — the British navy,
into the most punctilious regard for discipline,tr@ubled himself as little about the
inclinations of others as he did about his own, relance “The Service” was concerned.
He had entered into a new service [of missionag]higher one; but carried into it the

impressions graven by the old one. From his owatgé®@mmander above he took his

3 H Carleton;The Life of Henry Williamsvol 1 (Auckland: Upton & Co, 1874), p 12; L M Rerg, Te Wiremu: A
Biography of Henry WilliamgChristchurch: Pegasus, 1973), p 31.
% carletonHenry Williams vol 1, pp 13-14; Roger3e Wiremypp 31-34.
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orders, and in carrying them out he exacted thatli@mce which he so rigidly compelled
himself to pay*®

The missionary William Colenso, who was not ondlusest terms with Williams, made a
similar assessment of Williams’ character: ‘Mr Waihs, though a strict precisian, would be
bound by no rules, not even of his own making; las wery imperious and distant, almost of
repelling manner, yet very kind hearted’. Colendde, pertinently: ‘However he was
eminently fitted for his post at that early timethiis then savage land’. The CMS mission,
struggling to survive on Williams’ arrival in 182B:quired the stern and visionary leadership
that he provided. His physical and mental courage t@sted a number of times, especially on
peacemaking expeditions following Bauhi war parties to the south. Williams’ biographer
Rogers, tells of an incident that happened whildiddis was endeavouring to broker peace

between Pomare and Titore in the battle for Koekarin 1837:

...Williams was attacked by an angryabti. The only weapon he had was a long sliding-
jointed telescope. His assailant expected a blovheread, but Williams thrust the
telescope against him. Theabti, seeing so short a portion was left in the haugposed
the remainder had gone through his body, and byinieehe discovered what had
happened his anger had gdfie.

Williams sometimes used physical force in situagiohself-defence, but his usual mode of
engagement was to use words. Initially his peacergadforts were ignored, but in 1832,
Ngapuhi fighting against Taurangaadri complained ‘that Te Wiremu’s words lay heavy on
them, and that their guns would not shoot’. Oveethis words became effective and his mana
with Ngapuhi increased. In 1833 Te Waharoa of Waikato stgdiWilliams with his patu to
deliver to Tareha as a peace token. This incidsfteated Williams’ standing amongst and
beyond Ngpuhi by this time”

% carletonHenry Williams vol 1, p 7.
37 Cited in RogersTe Wiremup 19.

% RogersTe Wiremypp 134-135.

% Ibid, p 107.



12

James Busby

James Busby was of English descent on his fate&tésand Scottish on his mother’s, with both
sides sharing an aristocratic pedigte&he family possessed little property, however.iBts
father carried on the profession of a mineral sypyv@nd mining engineer for much of his early
years in Edinburgh. The family’s and Busby’s andris to make a way for themselves is seen in
his tenacious lobbying of British officialdom tarange the family’s passage to NSW. In due
course his father became engineer of Sydney’s saggply. As an engineer, his father could be

placed in Wakefield's ‘uneasy classes’, especiallyght of the family’s emigration to NSW.

Busby’s ambition is also seen in his visionary anttepreneurial exploration of European wine
making prior to the departure for Australia. Headiuced the vine into NSW on his arrival and
published a well regarded Treatise, followed sdter &y a Manual, on viticulture. During this
period, in his mid-twenties, he acquired 2000 aofdand for himself and his father and
brothers acquired other grants of similar sizeedimburgh, the Busby’s were on the periphery
of fashionable, elite society. In Australia, thenfly as a whole appeared to pursue its ambition
of becoming a sort of Tory colonial gentry. Busbyary sympathies are quite evident from his

later letters to family back in Australia.

While in NSW James also took charge of a farm o0Q@Q acres at a male orphan school
teaching vine growing, in consideration for whighwas to receive one-third of the profits. He
succeeded in making a profit, although this wasatmstripped from him when an Anglican
Church Corporation took over the school. Busby faugnaciously with officialdom in NSW
and secured a cash payout and a temporary appaointonthe colony’s Land Board. At its
termination he again engaged in lobbying the lacdihorities for a salaried position but was
only offered what he considered beneath his staimhexpected remuneration. Eventually he

returned to England, again to state his case wite@ment officials.

“? The following account of Busby’s background isided largely from E RamsdeBusby of Waitangi: H.M.’s
Resident at New Zealand, 1833&Uellington: A H and A W Reed, 1942), pp 23-37ddh Martin, ‘James Busby
and the Treaty of WaitangiBritish Review of New Zealand Studiesl 5, 1992, pp 13-22.
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After some time he was appointed to the positioR@dident in New Zealand — a position he
himself had suggested to the family’s patron, Udedidington, in February 1832. He had earlier
lobbied Governor Darling to appoint him ‘GuardianRyotector of Convicts’ in NSW, a role that
already existed in regard to the West Indian sl&Végeas of British Government protection for
New Zealand pre-dated his New Zealand appointnerit831 letter from London to his brother,
Busby proposed that he become ‘the authorised ajéné¢ British Govt. in treating with the
Native Chiefs [of New Zealand] for the Mutual prctien of their own people and of the

Europeans...*?

Busby was associated with Thomas Fowell Buxtonptréamentary leader of the antislavery
movement from 1818 until 1837, and the ChairmathefHouse of Commons Aborigines
Committee 1836-1837. In a letter of March 1833 txt®n, Busby revealed himself to be a
fervent supporter of the recently replaced GoveBarnting. Busby believed that the Colonial
Office ‘sacrificed an upright and indefatigablessrt of the Public to the persevering malice &
clamour of wicked men’. Governor Bourke, he added] ‘thrown himself into the Hands’ of the
anti-Darling clique. In a postscript Busby notedconsider it most unfortunate for myself
and...for the Public service that | have been plag®ter the orders of [Bourke]...” Even before
taking up his position, Busby accused Bourke oflezimg his appointment ‘virtually

nugatory’®®

Hence, a rift with Bourke marked Busby's New Zeal@areer as British Resident
from the very beginning. Busby obviously liked Dagls Tory creditials and disliked Bourke’s
Whig ones. The NSW press had also charged Gov&ading with favouring the Busby family
in NSW It appears that Busby thought Bourke’s sentimest= in the opposite direction.
Bourke’s apparent ambivalence about Busby’s Resiyderay also have arisen from the

circumstances of Busby’s appointment in London{autt reference to NSW).

Martin argues that Busby’s apparent anti-Cathatigianti-French attitudes when in New Zeland
are understandable in view of his upbringing inv@as$t Edinburgh during Britain’s wars with

Catholic France. These attitudes should also beiseterms of general British antipathy to

1 E RamsderBusby of Waitangipp 23-37.

“2 Busby to A Busby, 10 Nov 1831, qMS [347] part 2exander Turnbull Library (ATL), pp 6-7.
“3 Busby to Buxton, 12 Mar 1833, Sydney, qMS [35Z]LApp 3-5.

4 RamsdenBusby of Waitangipp 30-31.
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Revolutionary and Napoleonic France. Martin alsmizato the fact that the French undermined
40 years of Protestant missionary work in Tahi8ipears (1839-42) by the use of gun-boat
diplomacy. TheVenusaffair referred to by Busby and Williams (abovegsapart of this series of
events. An Irish priest had also acquired militargtection for his presence in Hawaii. So
Busbhy'’s attitudes to de Thierry and Pompalliernglavith his lobbying for British intervention,
were understandable. He points to the National Ganeof 1638, signed by a number of
Scottish clergy, and which secured their libertesspecially against Catholicism. Martin also
suggests Busby may have viewed the Treaty as exsinigg the United Tribes in the same way
that the Scottish Parliament was extinquished whenited with the Westminster Parliament
in1707. Many Scots had embraced the Union forataroercial and other benefits. Busby's
childhood in flourishing Edinburgh, ‘the Athenstbe North’, had no doubt given him a positive
view of the Union. His letters certainly reveal ammwho was ‘British’ rather than Scottish in his

perceptions?

The pre-New Zealand background reveals a Busbywdspersonally ambitious and tenacious,
entrepreneurial and perhaps even visionary. Heawaan who believed in his own worth and
possessed definite ideas, some experience, andismwedge when it came to colonial
possibilities in agriculture and the ‘invention’ gbvernmental posts. He was also by nature

serious, studious and at times pedantic.

Commission Questions

This report was prepared pursuant to a Waitandiufral research commission dated 28 April

2009. The commission sought a response to fourtiques

(a) How did James Busby conceive of He W[h]akaputanga e Rangatiratanga/the
Declaration of Independence in 1835, particularly vth regard to: (i) its

> G Martin’s ‘James Busby and the Treaty of Waitaisgihe best contextual account of Busby's eafty |
currently available.
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international standing; and (ii) the practical effect of Te W[hJakaminenga/ the

Confederation of the United Tribes it proclaimed?

(b) Do we know how Henry Williams understood the natureand effect of He
W/[h]akaputanga/ the Declaration, and, if so, did hé Maori text effectively

communicate that understanding to the signatories?

(c) What did Busby and Williams mean when they referredo Te Tiriti/the Treaty as

‘the Magna Carta of the Maori'?

(d) What does the available documentary evidence reveabout Busby’s and Williams'’s
understandings of the nature and effect of Te Tiritthe Treaty, especially with

regard to the relationship between Ewanatanga and rangatiratanga?

The body of this report consists of four chapthed will deal with each of these questions in
turn. The conclusion will address the Tribunal’syM#09 direction regarding the substantive
issues of this inquiry, although the emphasis meltessarily remain on Henry Williams’ and

James Busby’s understandings (being the focusottdmmission).
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Chapter 1: James Busby and the Declaration of
Independence

Thus would the way be prepared for confiding to[ti@ori] people the trust of Jurymen, in like
manner as to the Chiefs of Congress, that of Latgid, when a generation should arise
sufficiently enlightened and virtuous to be capatflthese high functions.

James Busby, 1837

Question (a):

How did James Busby conceive of He W[h]akaputangaDe Rangatiratanga/the
Declaration of Independence in 1835, particularly vth regard to: (i) its international
standing; and (ii) the practical effect of Te W[h]&aminenga/ the Confederation of the

United Tribes it proclaimed?

Busby’s path to the Declaration

Less than a week after his arrival (as British Bexsf) in Peiwhairangi, the Bay of Islands, on 7
May 1833, James Busby had a Confederation of Chie&sly in view. In fact, he was ‘resolved
to bend the whole strength of my mind to effecs tibject’. In Busby’s perception, the New
Zealanders (that is, #ri) were an independently-minded people, theiretgdivided into

many tribes, each exercising a ‘Sovereignty’ incelgat of every other. He was not aware that
they had ever had the ‘idea of confederating forrmational purpose’ (although in warfare two

or three tribes might combine), their chiefs beialgctant to surrender to the opinion of even a
majority of other chiefs and trib5The nature of native society was thus an obstadiee
formation of a national Government. But this Busl®s determined to overcome, though he had
been advised — probably by Church Missionary Sp¢@MS) missionaries — that his efforts

would be crowned with success only if a take (regseere found for provoking collective

“6 Busby to Col Sec, 16 Jun 1837, No 112, p 256.

" Busby to Colonial Secretary NSW (Col Sec), 13 M&83, No 3, pp 31-32, Busby Despatches, qMS [345],
Alexander Turnbull Library, Wellington (ATL) (alleference hereafter to Busby's numbered despatchdsom
this location).
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action, and provided also that the chiefs belighetnselves to be the originators of such action.
The take had already been found: in November 1830V authorities seized a vessel built at
Hokianga, th&Sir George Murraywith leading rangatira Patuone on board. Sheamas
unregistered vessel travelling without an acknogéstinational flag. Other New Zealand-built
ships were vulnerable when Busby arrived, their@ensmunwilling to meet the same fate. One
such owner had appealed to Busby for assistangltaining registration. Busby apparently
approved of his plan to apply to local chiefs faegister. Busby intended to certify the status of
the said rangatira as ‘the acknowledged Chiefa@District’. But he planned to wait until two-
thirds of chiefs at a hui had agreed upon a ‘Natiéilag’ together with a ‘Petition to the King of
England that their flag shall be respected’. He lidlnen have established a precedent for
dealing with these northern rangatira in their leclive capacity’ only, and out of which a
‘“Tribunal’ or ‘Confederation’ of chiefs would hawmerged as the basis of ‘an established
Government’ in New Zealand. That ‘Conference’ ordid not take place for another ten
months, in March 183%#

Busby expressed his notion of orchestrating a phattcollective in a letter to his brother

Alexander on 22 June 1833. He wrote enthusiasficélbuilding a ‘Parliament Housdor

rangatira to allow him to instruct them in the @irtact[ing] in concert’ — in a kind of aristocrati
democracy. Questions should be decided ‘by theokithe Majority’. This was a work in
progress as each individual or chief remainedhiarself’. Within a month of his arrival Busby
successfully investigated charges of robbery bymean (possibly from a adri), a success
‘very apparent to the Natives’. Busby expressedidence in ‘establish[ing] an influence
[among the Natives] which will give me almost eatauthority over the Northern part of the
Island’. This authority was however to be exercidedugh the chiefs. In addition to the
Parliament House plans, Busby hoped to establpsaport system, whereby chiefs would send
out of the country any British subject who did have the blessing of Busby. He requested the
NSW Governor to publish this fact by gazette. Haraged for a ‘passport in the Native
language to be engraved’, believing that by th&esy nearly all convicts or ‘mischievous

characters’ would be removed from New Zealand withio years. Busby also wished to

“8 |bid, pp 31-33; C Orang&@he Treaty of WaitangWellington: Bridget Williams Books, 1987), p 19.
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establish a Native Guard — consisting of the sdrthiefs. He requested the Governor to provide

funding for uniforms, arms and accoutreméfits.

Busby, in January 1834, advised NSW that a flagishioe submitted to the chiefs for their
approval as a National Flag for New Zealand. Hellexzh advised — very likely by Henry
Williams or other CMS missionaries — that this figuld include the colour red denoting mana.
Otherwise, the chiefs would be ‘slightéd’For that reason Busby submitted drawings of three
flags prepared by Te Wiremu (Henry Williams). Thetfflag had been flown from the CMS
vessel for some yeat5The chiefs adopted that design on 20 March 188gréference to two
others prepared in NSW. The margin of the ‘voteSwarrow — the CMS flag winning out by 12
votes to 10 over another option (the third opticamaging only three votes). Accordingly, the
CMS ensign ‘was declared to be the National Flayef Zealand'. It was forthwith raised on
the flagstaff prepared for the purpose and salwiddtwenty-one guns by HM&lligator

(which had brought the flags from Australtd)n a letter direct to R W Hay, Undersecretary of
State for Colonies, Busby described the adoptiaheflag as the first ‘National act of the New

Zealand chiefs®®

The first real challenge to Bushy'’s position asiB&st and the first real challenge — in Busby’s
eyes — to the effectiveness of this emerging NatiQonfederation came in the form of the
attack on the Residency on the night of 30 AprB4.8n the affray Busby sustained minor facial

injuries from a splinter dislodged by a musket kd# thought it necessary to despatch a factual

9 Busby to A Busby, 22 June 1833, MS 46, Aucklandsum Library (AML). See also Busby to Col Sec, die)
1833, No 17, pp 50-54, in which he included thelBhgext version of the proposed passport: ‘Thigigr
Resident of New Zealand prays and requires hiadgghe Chiefs and all the people of New Zealarsuffer the
Bearer [name] being a free subject of H.M. the Kafi@reat Britain and Ireland to pass through oeldiim any part
of New Zealand without hindrance or molestatiornvediunder my hand at...”. The engraved passport avbe in
the Maori language (22 June letter to brother) and hthe Royal Arms of Great Britain at the top’ (17 duetter
to Col Sec).

0 Busby to Col Sec, 13 Jan 1834, No 32 pp 72-73.Wdrel ‘kura’, for the colour red, is a significambrd, having
a number of meanings related to sacred originschiedly status. There are other words for red irete Maori as
well.

* bid, p 73.

2 Bushy to Col Sec, 22 Mar 1834, No 38, pp 84-86.

3 Busby to Hay, 2 April 1834, CO 209/1, p 213a, ABusby had made special arrangements to communicate
directly with the Colonial Office in London, thuygassing NSW Governor Bourke, his immediate superio
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account of this event again to Hay direcflyfhis, he believed, was necessary to oppose any
‘exaggerated accounts’ that might be publishethénBnglish press, or so he told the Colonial
Secretary of New South Walgsln a further letter to Hay he stated that the fshied done all
that could be expected, although the lack of ‘maticinstitutions of ‘Law’, ‘Government’, or
‘authority’, meant their efforts were inevitablyrited. They nevertheless had achieved as much
as ‘persons in a more advanced state of civilimattould have achieved. Busby’'s statements
reflected a Scottish Enlightenment conception efdrichical grades or levels of civilization (to
be further explored later). Busby noted that thefstheld a hui at Waitangi of their own
volition. He was less pleased that there was nledole plan of action, other than leaving
searches for the guilty parties to individual cbr8f But, he added to the Colonial Office,
considering the missionaries agreed with this aofsaction, he had little choice in the matter.
He was reluctant to let the issue rest, howevet paoposed addressing a circular to all the
chiefs to the effect that, in order to keep faiithvihe British Government, they needed to act to
apprehend and punish the offender. He also contgetbmaking a request of Captain Sadler of
HMS Buffaloto suspend his spar supply contract with leadamgatira Titore until the matter

was resolved’

In the months following this April 1834 incidentuBby wavered between proclaiming his faith
in the efficacy of collective action by rangatiradathe need for his superiors to grant him real
legal authority and enforcement power. He normailsented these “options” not so much as
alternatives, but rather as two authorities workingombination. The chiefs should provide a
basis for government and order, admittedly undesb8is guidance, with Busby’s authority
exercised over shipping and British settlers. GoeeBourke’s failure to respond frustrated him,
leading to increased requests for greater jurissiqciNSW did not respond to his 15 May letter

4 Busby to Hay, 3 May 1834, No 16, CO 209/1, pp 238a. He had already sent a number of despatcrezs th
London, unbeknownst to the colonial authoritiedlBW.

> Busby to Col Sec, 15 May 1834, No 41, pp 89-9lsing copy of remarks to the Secretary of Sta¢ing
letter of 10 May — see reference next note).

% Busby to Hay, 10 May 1834, CO 209/1, pp 239-247a.

" Busby to Col Sec, 15 May 1834, No 41, pp 90-9tGadler was commissioned to obtained spars in New
Zealand for the Royal Navy. He forwarded to Bushylé June 1834 a copy of ‘an agreement’ with Titdereha
and Wairua at Whangaroa, presumably for the supfpars. See Sadler to Busby, 16 June 1834, BstlR
Letters, vol 1, 1832-34, Nat Archives, Wellingt@R 1/1. Busby apparently had in mind an early fafm
“economic sanction” againstadri: suspension of the Whangaroa contract mighetmevoked Titore and other
rangatira to greater measures to apprehend hikattalitore’s importance is explained in the ngatagraph.
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about the attack until after Busby had sent at lmse further lettersf Then Busby believed
that the punishment decided upon by the chiefshi@ioffender was clearly unsatisfactory, and it
was not formally enforced until March 1835 — almasthole year later. The offender was a
local Waitangi chief Rete. He came forward to cenflis deed. Titore figured prominently in
Busby’s account of the investigation and the ultemdecision: this rangatira, regarded by many
as the successor to Hongi Hika in the Northernaflie, said he would himself go to Sydney as a
‘Slave for satisfaction’ if the culprit did not cfass>® Titore proposed at a later hui that the
rangatira agree upon Henry Williams’ suggestion Bete forfeit his land to the King and that
they banish him from the district. Williams alsovas#®d Busby not to insist on the death penalty
for Rete. Busby wrote to the Colonial Secretary hiscdorother that he considered execution the
appropriate punishment since an attack upon himanastack upon the Kifd.Te Wiremu may
have considered theadri custom of muru in proposing forfeiture of laasl an appropriate
penalty®® Busby commented upon this custom (without usireghtori word) in explaining to

the Colonial Secretary howadri saw justice. They favoured compensation tovibe#m, which
could be exacted from anyone in the offenderstobarea. Execution as ‘community’
retribution was the type of ‘abstract justice’ Bystulvocated, but missionary views overruled

him.52

Busby grappled with the nature ofabti tikanga and the challenges it posed to a Britis
conception of justice. Busby said that he ‘would, mmless in a case of the greatest extremity,
feel justified in using [the chiefs’] power to efteany purpose whatever'. ‘[U]ntil’, he wrote,
‘the Native Chiefs have acquired some idea of #tiergs and limits of legal authority their

power could not be employed for the purpose of taaing order without risking greater evils

*8 Busby to Col Sec, 30 Oct 1834, No 47, pp 97-10ited out the lack of response to three previetists.
Busby to brother Alexander, 17 Nov 1834, MS 46, AMlarifies that he had received two letters fro®W, but
they did not respond to the Residency attack imtidghich made Henry Williams think they had nelieen
received. Busby however stated that this couldoeato as private letters sent in the same despattheached
their destinations. Busby complained of GovernoufRe’s ‘character’ in relation to this absenceedponse, and
suggested that he would lay blame for harmful cqusaces at the Governor’s feet for his failuredb(at p 19).
%9 Busby to Alexander, 17 Nov 1834, MS 46, AML. Fdtofe’s importance, see Capt Sadler to Hay, 121885,
CO 209/1, pp 379-380, ATL; and G Phillipson, ‘Bdyisglands Miori and the Crown, 1793-1853’, report
commissioned by the Crown Forestry Rental Trusd52@ 229.

0 Busby to Col Sec, 30 Oct 1834, No 47, pp 97-1065Hy to Alexander, 17 Nov 1834, MS 46, AML.

®1 Busby suggests that muru per se was something avdided in this case, see ibid, Busby to AlexartzNov
1834.

%2 Busby to Col Sec, 28 Nov 1834, No 48, pp 103-104.
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than it could remedy’. He worried about chiefs axagrjustice for personal gain. A distinction
existed in Busby's mind between the personal p@amdrauthority of chiefs exercising
customary powers of muru, and a British authordgdal on legal (impersonal) forms and
procedures. At the same time, he was confidenthisahfluence with the chiefs would enable
the emergence of ‘established Government, and imapkaws’ without New Zealand becoming
‘a direct dependency of the British Crown’; thiswla in turn secure British settlement and
trade. Busby’s presentation of the state of affaifdew Zealand, including the difficulties of
bringing about law and order, must also be seaupgorting an appeal to his superiors for
greater legal jurisdiction. He requested a conssapwf two (European) officers, with ‘two
young Chiefs’ working alongside. In total he regedsannual funding of £200 to £300 to retain
the services of around twentyabti as a ‘Native Guard’ to live with him at Waitantn addition
he requested £100 annually in ‘conciliating theg@dii— in particular ‘procuring the sons of the

most influential of them to be educated under rmgation’ ®®

In Bushy’s letters he wrote that he consideredRage event as ‘the crisis of British affairs’ in
New Zealand? To his brother he wrote that this was a test casehether the chiefs would and
could act so as to secure peace again and thuernpeesommercial intercourse’, without being
able to call on an armed force to ‘over-awe’ theaiitant$> Busby appealed to Captain
Lambert of HMSAlligator for naval support. Williams apparently agreed vBtksby that the
presence of a war ship would add at least symladight (if not actual force) to chiefly and
British authority. Williams and his colleagues alsaieved that the chiefs would enforce the
punishment® This motif of naval support for Busby’s authoritgpeared again in March 1835,
when Busby called on the captain of HWSacinthto remain in the Bay until the chiefs
enforced Rete’s forfeiture of land (a decision B@uapproved later). At a hui on 14 March,
twenty rangatira unanimously support the sentegeeat Rete. The next issue was, however,
how exactly to effect this? Busby wanted as muca sthow of force and authority as possible to

create an ‘effectual and permanent’ impressiorherNative ‘mind’. However, the hui

%3 Busby to Col Sec, 28 Nov 1834, No 48, pp 103-T0® ‘Native Guard’ concept was mentioned specifjday
Busby as early as a letter to Col Sec, 17 June, 18820, pp 58-61: Bourke’s original instructioresdhapparently
authorized him ‘to claim protection for the persofisnyself family and servants either by the esshibhent of one
or other of the Principal chiefs at or near my dingl or by placing a native guard overit. . .".

% Busby to Col Sec, 28 Nov 1834, No 48, p 101; Busbilexander, 17 Nov 1834, MS 46, AML.

% Busby to Alexander, 17 Nov 1834, MS 46, AML.

% Busby to Col Sec, 28 Nov 1834, No 48, p 101.
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expressed concern that too large a party would likeka taua (war party) and might be
provocative, (while some chiefs were concerneceaggnal ‘illwill’ against themselves). The hui
approved a deputation of four chiefs to enforcesérence. But this four increased to twelve
when, according to Busby, some had overheard HIrRaenare of his intention to make gifts of
blankets to those chiefs who accompanied him —ras@nition, it seems, of their time and
trouble — this payment was duly performed followthg party’s return to Waitangi. The
forfeiture of land at Puketona (four miles disthnin the Residency) was proclaimed with some
ceremony and little opposition, Rete’s relativesretaurning down huts on the land when Busby
expressed his desire that this be done — to préuene reoccupation. Busby then ‘took
possession of the place as the King of Englandma,fand as they [the chiefs, probably] desired
me to give it a name, | called it “Ingarani’- thative name for England’. The rangatira of the
official party divided a quantity of Rete’s potasoend a field of growing corn amongst
themselves. A deed signed by the rangatira conédcgpproximately 130 acres and ‘vested’ it

in the King of England’

This, however, was not the end of the Rete affaiound two months later, Busby complained
to the Colonial Secretary that the chiefs had fotitlled their engagement, that they would
compel Rete... to quit this District’. After discoveg that Rete frequented fishing huts within a
quarter of a mile of the Residency, Busby burnedrtidown. Busby had allowed locakbti to
continue to use these fishing huts, despite hishage of the land without reserving fishing
places. His precipitate action in destroying thass — without notice to their habitual users
(Rete’s ‘friends’) and without consulting eithen&ls or missionaries — provoked disquiet and
the threat of retaliation. The missionaries disappd and may even have encouraged therM
concerned to seek compensation from Busby. Budtateelation of Rete’s that the chiefs had
dishonoured their pledge of expelling Rete fromdistrict. He did not, it seems, receive a very
positive Miori responsé&® Bourke'’s suggestion that Busby place some of hisrMsupporters .
.. upon it as [his] Baliliffs’, however, was unnstic: no Maori would be prepared to put himself

in such an invidious position, wrote Busbly.

" Busby to Col Sec, 16 Mar 1835, No 51, pp108-111.
% Busby to Col Sec, 11 May 1835, No 54, pp 118-119.
%9 Busby to Col Sec, 25 Sept 1835, No 66, p 147.
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By mid-1835, therefore, Busby’s attempts to encgerte growth of collective action by the
chiefs to enable law enforcement had mixed reslltwwever, he remained committed to the
principle of a chiefly collective, having alwaysoen of its development over time. A
deputation of missionaries and ‘respectable sstt{grcluding Henry Williams and trader James
Clendon) in September requested a prohibition aits@Busby rebuffed them. In a despatch to
NSW he reminded his superiors that he needed ‘agfalority’ — an increasingly common
refrain of Busby’s — to work in conjunction withiefly authority. The requested ban on liquor
imports involved the search and perhaps seizuBzit$h vessels and possessions. He distrusted
the chiefs in their willingness or capacity to cantdsuch operations without causing further
strife (especially as these operations were Britigiature). He also believed that rangatira
might get bought-off by a liquor trader. Howevétthie operations of l¥bri were supervised by
a British official or ‘Constable’ he thought thigssem might worK! He reiterated his call for a
police power in the form of two British constabesd two Native chiefs, and naval support. He
alluded to a ‘treaty’ with chiefs for the purchags, a fixed period, of ‘right and title’ to all
harbour and other monetary impositions on Européguping (especially tonnage duties) to
fund prohibition. At the end of this period thegime could be taken over by addi
government. Alternatively a further ‘purchase’ lbése rights could be made. Such a ‘treaty’
could extend from the Bay to Hokianga, WhangarahMaunganui (with Britain paying £500
each for the Bay and Hokianga harbours for a pesfdtll years). Since the purpose of these
ventures was the ‘preservation of order’, and heheenabling of trade, Busby also believed
that the American Government might subscribe te titd@aty (enabling exaction of the tonnage
duty from American ships). Such a treaty could &sempt British subjects from subjection to
Maori power or authority, unless with the co-openatmd under the direction of a British
authority (in relation to search and seizure opena), but could also stipulate that chiefs lend

their active support to the Residency in contrgliBritish subjects under its jurisdictidh.

0 Busby to Col Sec, 25 Sept 1835, No 66, pp147-148.

"1 Busby to Col Sec, 10 Sept 1835, No 65, pp138-142.

"2 Busby to Col Sec, 11 Sept 1835, No 65/2 (Privat@ahfid.), pp142-147. By December 1834, GovernonrRe
had already virtually written off Busby as ineffieet, in his correspondence with London, see BotwkE Spring
Rice, 6 Dec 1834, BPP 1835 (585), p 6, IUP, va 34. Bourke attributed this ineffectiveness toesalfactors:
Busby had not earned the respect of the Europeiterds of the Bay of Islands. He had not formetbae
working relationship with chiefs, thus he could patl on their aid to restrain violence. Nor hadbleen granted
legal jurisdiction to deport British subjects to WSor trial. Bourke recommended that Parliamenngthese
extraterritorial powers and that a naval vessedthtoned in the Bay to aid Busby’'s authority. Bauconcluded
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A month later, on 10 October 1835, Busby wroteho€olonial Secretary, protesting against the
Additional British Resident’'s (McDonnell’s) ‘legisfion’ prohibiting the importation and sale of
liquor at a public meeting of chiefs and settlérBlakianga. Busby claimed McDonnell lacked
jurisdiction for such a regulation: McDonnell haaol authority from the British Government to
enact legislation interfering with British propergnd the New Zealand Chiefs ‘in their
collective capacity’ had not sanctioned this liglaw. Busby reiterated his conviction that
authority in New Zealand needed to be founded erchiefly collective, even if this was
insufficient to achieve practical governance (dahyain respect of British subject$j.From the
beginning Busby had objected to McDonnell's appuintt. He alleged that McDonnell’s
trading operations in the Hokianga would causelasfof interest to arise in disputes with
other traders and perhapsidi. He also alleged that McDonnell had paid litde his extensive
claims to land in New Zealand — certainly not ngénke amount paid by the missionaries and

himself’*

McDonnell, for his part, sought to discredit Busbyumerous letters both to NSW
and London over the next few yedrsAlthough Governor Bourke was to retrospectively
approve McDonnell’s liquor law, much to Busby’sglist, he did so mainly because McDonnell
convinced him that the Hokianga chiefs would erdatee measur€. However, the

interpretation of one historian that Busby was waid to call together the Confederation of
Chiefs to declare their independence in order grrde the legitimacy of McDonnell's

Hokianga liquor law, is inconsistent with of Busbyonsistent attempts, from the beginning of

that if such measures were not adopted, it woulchbiee creditable to the British Government to wittiwd Busby
completely.

3 Busby to Col Sec, 10 Oct 1835, No 67, pp148-150.

" Busby to Col Sec, 7 Aug 1835, No 61, pp131-135.

> See Bourke to Glenelg, 13 Sept 1837, No 90, C@2@® 60-61a, in which Bourke regretted McDonrsefiarsh
comments about both Busby and the CMS missiondtieslescribed McDonnell as ‘a person of such saregand
hasty temperament . . .’ (see also Historical Réxéwstralia (HRA) 1/19, p 90). McDonnell accuseagsBy of
having ‘compelled me to resign’ as Additional Resitl He accused Charles Baker of the CMS of haaatiyely
obstructed his peacemaking. He also accused the¢BMissionary Natives’ of being ‘far worse thémet
unenlightened Savages’, McDonnell to Col Sec, 24 1837, CO 209/2, pp 70-72 (encl in above, Boutke
Glenelg, 13 Sept 1837).

® Bourke believed ‘that Moetara and his Countrymeoutd take a most prominent part’ in enforcing lde. It
‘should be imposed...under théative Law by New Zealande@nd not by the British’ (emphasis in originalplC
Sec to McDonnell, 24 Oct 1835, CO 209/3, p 461. Miciell dutifully circulated a (handwritten) notidated 14
Dec 1835, (CO 209/3, p 476), which stated: ‘Theiataw made and passed by the Chiefs of this
District...[banning liquor imports] within their jurisdictiomaving received the sanction and approval of
...[Governor] Bourke’ will now be enforced by the d&hiefs. McDonnell will not ‘interfere with anyegis that
they may take to accomplish their object after tigsning’.



25

his appointment, to work through a collective ofed$. Indeed he had always wanted to deal
only with a collective’.

The concomitant of the argument that McDonnell'scars provoked the Declaration is the
argument that Baron de Thierry did not. In fact Ragyues that the Baron was a mere pretext for
the Declaration, when the real reason was Buskgl®ysy of McDonnell. Yet, it may well be

that de Theirry’s well known assertion of his auttyoas ‘Sovereign Chief of New Zealand’ not
only led to the Declaration, the very languageisfiétters to Busby and missionaries William
Williams and King, may have given Busby the speddiea of a declaration of independence. As
de Thierry had declared his sovereign independeitbén all his (purchased) dominions, so
Busby was to compose a very similarly worded dadtikan for the New Zealand chiefs. To

Busby, de Thierry wrote:

I am on my way to New Zealand for the purpose tdldshing there a Sovereign
Government, and address you [as] His Britannic btgje Consular Agent at the Bay of
Islands to inform you of my early arrival havingesldy declared my independence to
their majesties the Kings of Great Britain and Esgrand to the President of the United
States’®

And to the missionaries, he used these words:téadvby many Native chiefs, Shungie [Hongi]
the foremost. And as a Sovereign Chief by purchdsaye declared the Independence of New
Zealand; that is[,] my own Independence as Sover@jef...’” In both letters he spoke at
some length of establishing a Government for tlmegotion and prosperity of both white traders
and settlers and aéri, whereby Mori and New Zealand would be raised to a state of

‘Civilization’.

7J O Ross, ‘Busby and the Declaration of IndepecefeNew Zealand Journal of Historyol 14, no 1, 1980, pp
83-89. Ross says the second article of the De®aratas totally irrelevant, reading it as an attaokMcDonnell’'s
law; however legislative authority and governmexgfitive functions were clearly envisaged by Busiuch
earlier — as seen in the concept of a Native Radrd, and were in any event an elaboration ondheeapt of an
‘Independent State’ in para 1 of Declaration. &=esoning below.

8 De Thierry to Busby, 14 Sept 1835, Tahiti, CO 20¢/ 85.

9 De Thierry to Rev W Williams & Mr King, 14 Sept 38, Tahiti, CO 209/2, p 89.
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There was nothing inevitable about the Declarathile it is true that Governor Bourke’s
instructions to Busby invited him to encourage agsviVaori a ‘settled form of government’, it
focused on the establishment of courts rather #hegislative authorit§° Words and concepts
such as ‘Confederation of Chiefs’, ‘Congress’ aRdrliament House’ appear to be Busby's
own. Busby commenced his New Zealand duties wdlear conception of a Confederation of
Chiefs. He saw this Confederation exercising aectife Sovereignty or Government by means
of a national assembly or Parliament. He mergesktideas into the 1835 Declaration. De

Thierry provided the impetus and perhaps the imatednspiration for this.

In his letter to the Colonial Secretary reportingjihitiation of the Declaration, Busby explained
the specific rationale for the Declaration. He imtted it to embrace tribes south of Tai Tokerau.
He envisaged a national confederation, to forekiedign intervention, by incorporating as
many regions and tribal sovereignties as posdiieviously Busby was pre-occupied with the
Bay and Hokianga, the geographical reach of hisdeasy. Nevertheless, he had previously
alluded to an annual Congress or Confederatiomdpgsing the ‘Parliament House’ for pan-
tribal discussion in 1833. And he had describedl8®4 flag as the chiefs’ first ‘National act’ —
as a collective expression of individual ‘Sovergigsi. Busby saw such a confederate
government as a natural outgrowth or reflectioMabri leadership style — a forum of chiefs
who had had both inherited and earned their placesThis followed eighteenth century
English statesman Edmund Burke’s reasoning, in ivbanstitutional growth was seen as

organically evolving, as a reflection of the hapitorality and customs of a people.

Busby justified the Declaration by arguing that @s¢ablishment of a national chiefly
government would allow the British Government temise informal control at limited expense.
He argued that acknowledgingabti ‘property in Land’ and the tribes’ ‘natural eus’ was
consistent with British policy. A military presenamuld be just sufficient to execute the
rangatira-sanctioned British laws. In a sweepingctgsion to his 31 October letter, Busby
argued that the Declaration established a Britistetorate or ‘dependency’. Appealing to
Burkean notions of trusteeship, he argued thatdgrdain was interfering in New Zealand, it

needed to confer advantages ofokil by holding in trust their rights and interedBsitain could

8 Bourke to Busby, 13 April 1833, BPP, 1840 (238) 496, IUP, vol 3, pp 52-54.
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protect Miori and advance its own interests without expensiiligary or naval intervention.

Busby implied that the Declaration went some wagdbieving both these godfs.

The ‘International Standing’ of the Declaration

British Empire: a diversity of ‘sovereignties’

From the Treaty of Westphalia in 1648, to the Cesgrof Vienna in 1815, to the Berlin
Conference in 1884-5, European empires and stategiatered a number of transformations in
association, conglomeration, and the nature ofmiadeule, which in turn affected their

respective overseas colonial empires. The TreaWestphalia marked the end of the major
wars of religion that had dominated Reformation past-Reformation Europe of the sixteenth
and seventeenth centuries. Emerging from theseutsions was the early-modern states system,
in which emperors, kings, and princes assertedritorgal authority over their respective lands,

kingdoms, and empires, quite apart from the autyoxer their subject-peoples.

The earlier form of feudal relationship betweerersland ruled was defined by Sir Henry Maine,
a later nineteenth century legal historian,tebé-sovereignty’. Following Westphalia, however,
rulers came to assert not justperium— command or authority — over their subjects, but
dominiumalso — rights of territorial domination or possessThe King of the EnglishRex
Anglorun) became King of Englandréx Angliag the King of the FrenciRex Francorum

King of France Rex Franciag and so on. This transformation in the interedtions of states
spilled over into their empires. A century and # bEuropean empire building later, the
Congress of Vienna in 1815 marked the end of theod@nic Wars, in which Napoleon had
failed in his attempt to build a new unitary Eurapenperiumor empire. This arguably made

other European states wary of their claims and#tere of their rule in other parts of the world.

In 1776, also, Britain’s American colonies had deetl their independence and defeated

Britain’s imperium(empire) andlominium(sovereignty). Emerging from the fall of the ‘firs

81 Busby to Col Sec, 31 Oct 35, No 69, pp 152-57;ase Busby to Col Sec, 10 Oct 1835, No 68, pp 152-The
British imperial practice of ‘informal control’ dindirect rule’ is considered below. Edmund Burk&lea of
trusteeship is considered in chapter 3.
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British empire’ in America and the experience dapoleonic Europe was the more diverse
‘second British empire’. Forms of political trussép emerged in Britain’s Indian empire
following the campaign against and impeachment@fgenor Warren Hastings in the 1780s, in
which greater Government supervision was exerased the conduct of the East India
Company in its commercial and civil governance atimber of Indian states. Edmund Burke, in
a number of key speeches on Indian governanceiiZB0s, articulated the ‘trusteeship’
principle in relation to native states and peophdter the crises of the American and French
Revolutions, Britain’s dealings with non-Europeaoples became characterised by a plurality
of different relations in the nineteenth centursotBctorates and dependencies in Asia, Africa
and the Pacific contrasted with outright rule aingolndian states. In between these ‘soft’ and
‘hard’ versions of empire, Britain shared jurisdat with Indian princes, exercised ‘indirect
rule’ through native potentates in Africa or Indi&,made treaties with such native rulers for a
defined territorial jurisdiction — as in the codstettlements and ‘factories’ of West Africa and

India.

British commercial empire, which began with facésrin many Indian states, evolved into
territorial empire achieved by military force. Yaten in these Indian states in which Britain (or
rather the East India Company) exercised a theatBtiabsolutemperiumfrom the 1760s and
70s, British authority worked through existing laiehies of the landed and ruling elites. Local
landlords collected revenue and local legal expmpesated in part the civil and criminal justice
systems in Bengal. The British Empire, like manyeotempires before it, consisted of a plurality
of different authorities or ‘sovereignties’, sonmedis with sharp territorial boundaries between
jurisdictions (as with the factories), but moreeoftvorking with or through local elites to extract
goods and services for (in many cases) a commeciplre, with the least possible expeffse.

Busby’s justification of the Declaration of Indeplkemce 1835 can be seen in this light: as an

8 This account relies on A Pagden, ‘Fellow Citizansl Imperial Subjects: Conquest and SovereignBuirmpe's
Overseas EmpiresHistory and Theoryvol 44, 2005, pp 28-46; L Benton, ‘Colonial LawdaCultural Difference:
Jurisdictional Politics and the Formation of thdddial State’,Comparative Studies in Society and Historyl 41,
no 3, 1999, pp 583-588; and P Burroughs, ‘Impénisiitutions and the Government of Empire’, in Arteo, ed,
The Oxford History of the British Empjreol 3: The Nineteenth Centuf{®xford and New York: Oxford University
Press, 1999), pp 170-197; also P J Marshall, ‘TtiesB in Asia: Trade to Dominion, 1700-1765’, $g5-507, and
H V Bowen, ‘British India, 1765-1813: The Metropaln Context’, pp 530-551, in P J Marshall, €de Oxford
History of the British Empirevol 2: The Eighteenth Centui@xford and New York: Oxford University Press,
1998); and M C Finn, ‘The Authority of the Law’, lMandler, edl.iberty and Authority in Victorian Britain
(Oxford and New York: Oxford University Press, 2008p159-178.
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argument for ‘informal control’ or ‘indirect rulexercised through a Congress ofdvl elites
(rangatira)®®

British sovereignty or ‘paramountcy’ might follom@aexation, as in New Zealand (1840) and

Fiji (1874). It might also be exercised throughigehous rulers, as in the protected Malay states
which from 1874 accepted British resident ‘advisdrssuch cases Britain declared a
‘protectorate’, which stopped short of formal anaion and a declaration of sovereignty but
which created effective colonial control. Burrougligues that these later nineteenth century
protectorates were more about controlling Britishjects than about trade imperatives. These
assertions of extra-territorial control inhabitedray zone ‘in the absence of clear British
precedents and comprehensive rules of internatlamél Concerning Fijian discussions, an

official wrote in 1870:

A protectorate is sometimes proposed. | do noeduibw what this means. | suppose it
is an intimation to the world — that nobody thenstrassume sovereignty over these
Islands or make war on them — but if they havegmgvance against them they must

apply to us.

Burroughs says the protectorate was ‘an amorpledastic concept’ developed to avoid the

administrative burden of annexation, though thislbn was usually avoided only initiaff{.

Within this plural empire definitions afperium(‘empire’, ‘imperial power’, or ‘command’)
anddominium(‘sovereign power’, ‘right of possession or usgritory’) were never stati€>
Their form and expression varied from place to @l&¢ot until the Berlin Conference in 1884-5
did a recognisably twentieth century version ofarastate sovereignty begin to emerge. This

envisaged a community of equal nation-states vatihexercising an absolute authority within

8 See Busby to Col Sec, 31 Oct 35, No 69, pp 156i5¢ussed above.

8 Burroughs, ‘Imperial Institutions and the Govermnef Empire’, pp 190-91. See also W D MclIntyféie
Imperial Frontier in the Tropics 1865-75: A StudyBritish Colonial Policy in West Africa, Malaya dithe South
Pacificin the Age of Gladstone and Disra@liondon: Macmillan, 1967), pp 359-371.

% The definitions of these terms in brackets arefdmhnson’®ictionary (1824): ‘Empire’ émpipe Sax): imperial
power; supreme dominion (Rowe); the region overciwhliominion is extended (Temple); command overtingt
And ‘Dominion’ (domaine Fr): sovereign authority; unlimited power (Milfppower; right of possession or use
(Locke); territory; region; district (Davies).
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its territorial boundaries. This state systemritireally solidify until the 1920s, following the
First World War. Nation-states were only constrdit@the extent they consented to
international conventions or treaties, much asviddials are constrained by contracts they enter
into. In the late nineteenth century European statgered into treaties with aboriginal rulers to
establish ‘effective [colonial] occupation’. Europpplied this doctrine only after the Berlin
Conference of 1884-5, which coincided with the atlet! ‘scramble for Africa’. The use of
treaties in this way had as much to do, if not masi¢h the international law standards being

applied by the contesting European nations, thditlitvith recognising aboriginal sovereigrify.

The emergence in the late nineteenth-century oétitenomous and independent nation-state
was at least partly influenced by positivist ddfons of state sovereignty. The whakapapa
(genealogy) of this notion can be traced from thpawerful Leviathan of Thomas Hobbes,
through Jeremy Bentham, to John Austin’s lectutéoadon University in 1829-30. It is surely
no coincidence that Bentham, the great positivissi, first used the term ‘international law’ to
describe ‘the mutual transactions between sovesaigrsuch®’ A positivist notion of state
sovereignty dominated thWi Paratadecision of 1877. However, even in 1877, it shdadd
pointed out that the positivist discourse had gdi¢gcome legal orthodoxy. Prendergast CJ held
that Maori society did not have any recognizable strucwfegovernment or institutions of law.
On this Busby and many of his contemporaries agiesby believed lbri lacked any

effective pan-tribal or national government. BusBy would not have agreed with the positivist
legal conclusion to which this premise led Prendstghat Mori possessed no legal capacity to
enter into treaties. To Prendergast, the Trealyatangi was a ‘simple nullity’, becauseabfi

society was a non-legal entft.

This highly European statist model of positivisrd dot predominate until some time after 1840.
Notions of sovereignty and authority were much éa@nd more pluralistic during the first half

of the nineteenth century. Busby, from the veryitweigg of his Residency, recognized that

8 D Kennedy, ‘International Law and the Nineteentim@iry: History of an Illusion’Quinnipiac Law Revieywol
17, 1997, pp 99-138; P Burroughs, ‘Imperial Ingittns and the Government of Empire’, pp 192-95 ¢elly); M
P K Sorrenson, ‘Treaties in British Colonial Polijap W Renwick, edSovereignty and Indigenous Rights: The
Treaty of Waitangi in International Contex@/ellington: Victoria University Press, 1991), pp-29 (pp 18-19
esp); A Pagden, ‘Fellow Citizens and Imperial Satge p 39.

87 According to Armitage, see n 91 above.

8 Wi Parata v The Bishop of Wellington & The Attor@sneral[1877] SC 72, 77-78.
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Maori possessed tribal sovereignty. He acknowledigatirangatira exercised the authority to
enter into a treaty relinquishing their rights trtbour dues even prior to their confederation on
28 October 1838’ In the Declaration of Independence, these mangrsignties were vested in
the collective. Congress would now express theaityhor sovereignty of the United Tribes. In
negotiating the Treaty of Waitangi, the Crown wieeyond Congress and dealt also with
individual chiefs further south. This New Zealan@@ple alone contradicts any notion of the

dominance of positivist/statist sovereignty in 1840

International relations meant different thingshe 1.830s than in the 1890s. The phrase
‘international law’ was itself not in common usetilifater in the nineteenth centutyBusby

used the term ‘international’ only once or twices &id so in expressing his wish to deal with the
Chiefs of New Zealand in their collective capadtyy ‘in any transaction which might be
considered of an international character’; this wathe context of the Chiefs adopting a
National Flag’? More often, he used the term national or natiamek Stephen’s third draft of
Hobson’s instructions stated that ‘internationddtiens’ could not be formed with New Zealand
as it possessed no national government or ‘civitypoStephen’s Evangelical principles and
British imperial policy prompted him to recognisetNew Zealand tribes as ‘one independent

Community’ with an ‘independent National charactétowever, Stephen saw full national or

89 Busby to Col Sec, 11 Sept 1835, No 65/2 (Privateahfid.), pp143-145.

% See also D Kennedy, ‘International Law and theeltenth Century’, p 116: ‘In the first half of thimeteenth
century, it seemed obvious [to lawyers, politicians! the like] that there were restrictions on seigmty, and
natural to experience sovereigns always alreadyeshed in a system of rules.” The judgementRegina v
Symond41847) NZPCC 387 reveal a much greater concerMfari property rights or ‘dominion’ (sovereignty)
over the soil, than ilWi Parata See also M Hickford, "'Decidedly the Most Inteieg Savages on the Globe": An
Approach to the Intellectual History ofadri Property Rights, 1837-53istory of Political Thoughtvol 27, no 1,
2006, pp 122-67. McHugh writes that the older féudiza of personal sovereignty lasted until Dicefgamulation
of state territorial sovereignty crystallized irrtbecond half of the nineteenth century, althobghetements of this
view could certainly be found already in Vattdlaw of Nationg1758), see P McHugh, ‘The Lawyer’'s Concept of
Sovereignty, the Treaty of Waitangi, and a Legadtétiy for New Zealand’, in W Renwick, eBpvereignty and
Indigenous Rights: The Treaty of Waitangi in Insronal ContextgWellington: Victoria University Press, 1991),
pp 170-189.

1 See Kennedy, ‘International Law and the Ninete€#htury’. The term ‘International Law’ was used by
Wheaton in 1848 in hiElements of International Lapublished in that year, see S J Andyajgenous Peoples in
International Law(New York: Oxford University Press, 2000lttp://books.google.co.nzl1 June 2009), p 19.
According to David Armitage, it was Jeremy Benthaho coined the word ‘international’ and the phrase
‘international law’, in 1780, to describe ‘the maturansactions between sovereigns as such’, segridage, The
Declaration of Independence: A Global Histqyambridge, Mass: Harvard University Press, 2007)1.
However, the word international still did not appgaJohnson’s dictionary (1824 edition), which mie taken to
represent the words in general use, as opposedrtiswoined or used by philosophers and jurists.

2 Busby to Col Sec, 13 May 1833, No 3, p 32.
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‘international’ status as founded on a nationail ggvernment, as did Busby and most British
officials.*

Therefore although the Treaty recognised the ‘smgaty’ of Maori rangatira, not all
sovereignties were created equal. Johnsbicgonary (first published 1755) demonstrates that
‘sovereignty’ had a number of expressions or pcattutworkings:* An 1824 edition of this
eminent English book defined sovereignty as ‘sug@mhighest place; supreme power; highest
degree of excellence’ (Shakespeare) from the Freogheraineté'Sovereign’ was similarly
defined as ‘supreme lord’ (Shakespeare), and iadjsctival sense as ‘supreme in power; having
not superior’ (Hooker). Beyond these definitiongwever, many different forms of rule were
defined by the word sovereignty: a ‘princedom’ vadsovereignty’, as was a ‘chiefdom’, a
‘potentacy’, an ‘empery’ (or empire), a ‘majestyhile ‘dominion’ was defined as a ‘sovereign
authority’ (interestingly, giving only the Frenclkerivation ofdomainen the definition for
‘domain’, rather than the original Latin dbminiun). A ‘duchess’ was ‘a lady who had the
sovereignty of a dukedom’ (Hum&)This is to emphasize the point that sovereignpeaped in
many guises in the English language of the eiglleamd nineteenth centuries. The sovereignty
of a New Zealand rangatira over his ti@ould not be equated with the sovereignty of King
William 1V or Queen Victoria. Busby’s observatiohMaori society reflects this inequality of

sovereigns:

From all I have been able to learn it appearsttieae are in the Northern part of the
Island from 25 to 30 Tribes of natives who areverg respect independent of each other
and who exercise separately, and each withoutamterto the rest, all the functions of

Sovereignty which their simple state of Societyuiegp>®

93 C0O 209/4, pp 226-227. See discussion of these leitips in chapter 4.

 The first real ‘modern’ English dictionary, firstiblished in 1755.

% S JohnsonA Dictionary of the English Language

% Busby to Col Sec, 13 May 1833, No 3, p 31. Whea#id: ‘A State is also distinguishable from anaitisd
horde of wandering savages not yet formed intovih ®dciety. The legal idea of a State necessarilies that of
the habitual obedience of its members to thoseoperim whom the superiority is vested, and of adimbode, and
definite territory belonging to the people by whirs occupied’. He defined a ‘sovereign state'asy nation or
people, whatever may be the form of its internaistibution, which governs itself independently ofdign powers’.
Wheaton defined Indian tribes in relation to thateh States as ‘semi-sovereign’ states, who okésimed internal/
tribal sovereignty but could not deal with othereign states. See Wheatd@lements of International La{1836),
paras 17, 33, and 38, ch 2, part &o hap pre-1840 might possibly have been ‘states’ oreseign states’, as
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Busby was saying that adri tribes (or rangatira) exercised only that degvéauthority over
their people and territorities that reflected theicivilized or semi-civilized state. And while
Edmund Burke compared Indian princes favourably wre-unification German rulers, he did

not dare compare their sovereignty or authoritywhiat of the English monarch:

If I were to take the whole aggregate of [Britiglolssessions [in India], | should compare
it, as the nearest parallel | can find, with thepemof Germany. Our immediate
possessions | should compare with the Austrian $Hapy] dominions, and they would
not suffer in the comparison. The Nabob of Qudehtnsgand for the King of Prussia; the
Nabob of Arcot | would compare, as superior initery, and equal in revenue, to the
Elector of Saxony. Cheyt Sing, the Rajah of Benareght well rank with the Prince of
Hesse at least; and the Rajah of Tanjore (thougiiyhaqual in extent of dominion,
superior in revenue) to the Elector of Bavaria. Pladygars and the northern Zemindars,
and other great chiefs, might well class with tb&t of the Princes, Dukes, Counts,
Marquisses, and Bishops in the [Holy Roman/ Gerneampire; all of whom | mention to
honour, and surely without disparagement to arsllaf those most respectable princes

and grandee¥.

When Burke compared the authority and dominioniiéie@nt rulers, he implied a scale or
hierarchy of rule. Although various forms of rubeeecised ‘supreme power’ (‘sovereignty’)
within their respective spheres or domains, thisgrovas not exercised to the same uniform
extent. Nor were all sovereigns equal in power walkh other. In addition, rule was exercised in
different ways or via different mediums. The powéthe British Crown was exercised through

the mechanisms of parliament, the courts, and execmstruments (Crown charters, Letters

defined by Wheaton. Post-Declaration, it is doub#faether the tribes of Tai Tokerau ‘habitually gbd’ the
Confederation/ Congress, as this existed only natig.

9" E Burke, ‘Speech on Fox’s East India Bill’, 1 Deteer 1783, in F Canavan, &klect Works of Edmund Burke
vol 4 (Indianapolis: Liberty Fund, 1999ht{p://oll.libertyfund.org/ 25 June 2009). Burke also qualified this
identification to some extent: ‘It is an empiretlifs extent, of this complicated nature, of thigrdiy and
importance, that | have compared to Germany an@Gtrenan government; not for an exact resemblantegdha
sort of a middle term, by which India might be appmated to our understandings, and if possibleuofeelings;

in order to awaken something of sympathy for thioxtanate natives, of which | am afraid we are petfectly
susceptible, whilst we look at this very remoteegbthrough a false and cloudy medium.’
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Patent, and the like). A New Zealand rangatiradimeaccordance with tikanga or custom law.
The sovereignty of a New Zealand rangatira obviplesiked considerably different from that of
British monarchs? This recalls Kennedy’s statement, cited in theoldiction, that nineteenth
century sovereigns ‘came in a variety of shapessares. Their powers and rights differéd’.
European states recognised the sovereignty ofendigs nations, but this sovereignty was
different to that of European states. Moreover ititernational law’ rules or conventions that
governed the interaction between European statésther states were different in different
parts of the glob&”

Even the definition of sovereignty as ‘supreme poweeds carefully explanation in the context
of an England or Britain by no means uniform inr@gious and socio-political composition:
Who was the body or person in the unwritten Briishstitution who exercised this supreme
power? Did ‘supreme power’ mean that the constihai sovereign was ‘unlimited’ in power or
merely that he/she/it was the highest power irctirestitution, perhaps with divine or natural law
limitations? Blackstone’€ommentariearticulated a standard legal definition of sovgnéy as

‘a supreme, irresistible, absolute [and] uncongbkuthority’ which must exist in every form of
government®™ The sovereignty of the British constitution wadded in Parliament. Yet
Blackstone also explained that Parliament wasfitsatle up of three separate or ‘entirely
independent’ powers, King, Lords, and Commons, eéxch acted as a check on the others. A
century after BlackstoneGommentariesWalter Bagehot, in 1867, gave an almost identical

description of the constitution:

% Chapter four will examine these differences furthe

% Kennedy, ‘International Law’, p 123.

199 pid, pp 127-128. Although Wheaton’s definitionafsovereign state’ was based on whether a papnlat
‘habitually obeyed’ a superior person/authoritywees clearly envisaging a European-type constituai® the
foundation of sovereign existence: ‘Sovereigntghis supreme power by which any State is governbkid. Supreme
power may be exercised either internally or extéynbnternal sovereignty is that which is inherémthe people of
any State, or vested in its ruler, by its municipahstitution or fundamental laws. This is the obg what has
been called internal public lawroit public interne put which may more properly be termed constitutidaa.
External sovereignty consists in the independehocme political society, in respect to all othetifical societies. It
is by the exercise of this branch of sovereigntf the international relations of one political istg are maintained,
in peace and in war, with all other political sdigs. The law by which it is regulated has, therefteen called
external public lawdroit public externebut may more properly be termed international I&®8e Wheaton,
Elements of International La@L836), para 20, ch 2, part 1 (and see citatiomfvWheaton at n 96).

101 BlackstoneCommentariesvol 1, pp 48-49.
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A great theory, called the theory of ‘Checks anthBees’, pervades an immense part of
the political literature, and much of it is colledtfrom or supported by English
experience. Monarchy [the King or Queen], it isis@ias some faults, some bad
tendencies, aristocracy [the Lords] others, denoycjthe Commons], again, others; but
England has shown that a Government can be cotedrucwhich these evil tendencies
exactly check, balance, and destroy one anothemhich a good whole is constructed
not simply in spite of, but by means of, the coumténg defects of the constituent

parts’®?

If Busby and Williams were not familiar with theetbry of ‘checks and balances’, they would
have still believed that the British constitutiomiected rights and liberties. As Blackstone
explained, ‘each branch [of Parliament] [was] arméith a negative power, sufficient to repel
any innovation [or law] which it shall think inexgient or dangerous®® Moreover, Blackstone
also explained that the ‘law of nature, betogevalwith mankind and dictated by God himself,
is of course superior in obligation to any othefs binding all over all the globe, in all couisi
and at all times: no human laws are of any valjdftgontrary to this..."%* This moral or
theological view of ‘sovereignty’ being subjectléav was probably shared by both Busby and
Williams. It corresponds with understandings of Braglish constitution as based on Magna

Charta (examined in chapter three).

British History: from ‘independent tribes’ to ‘civi lized nation’

The meaning of ‘independence’ central to the Datilan or He Wakaputanga can likewise be
understood by reference to the British constituiad British history. Busby described Britain
as the ‘Protector’ of a Bbri ‘Independent State’. Both he and the missi@sabelieved in an

‘independent’ state ‘dependent’ on the British Erapt a contradiction, but completely

192\w Bagehot;The English ConstitutigrR H S Crossman, ed, (London: Fontana, 1963), [B&@ehot thought this
description of the constitution ‘erroneous’, thougtvas nevertheless ‘influential’ (p 59). He thdtigabinet
exercised far more control than the theory suggethes book was published shortly before the Sedeidrm Act
1867 extended the vote to around 58% of adult nalbsroughs. Both Blackstone and Bagehot usectitmast
‘aristocracy’, ‘monarchy’ and ‘democracy’, formggovernment.

103 BlackstoneCommentariesvol 1, p 51. ‘Co-eval’ = having same age, exigtit same epoch.

194 bid, p 41.
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consistent with other British ‘protectorate’ arrangents. This suggests that Busby and Williams
viewed ‘international relations’ as an interactmfrpeoples, states, or nations of unequal power,

in which a British jurisdiction was carved out, dé&ag often to a layered system of jurisdictions.

Dr Johnson can also assist in understanding asBmtonception of ‘independence’. Reflecting
on a trip to the Highlands of Scotland in 1770swhete of this ‘Nation just rising from
barbarity’:

There was perhaps never any change of nationalensisn quick, so great, and so
general... We came thither too late to see what weerd... a system of antiquated

life. The clans retain little now of their originetharacter, their ferocity of temper is
softened, their military ardour is extinguishecittdignity of independence is depressed,

their contempt of government subdued, and the eexerfor their chiefs abaté®.

Although writing in a very different context andnse fifty to sixty years later, Busby’s
comments on the nature ofabti society stand in the same general traditiodadmson’s. Busby
was himself lowland Scots (he grew up in Edinbutgbugh one of his parents was English). By
the early nineteenth century many Scots wholehéigreanbraced the Union of Parliaments with
England of 1707. As Scotland had emerged from ctenflict in the Highlands, so also it had
advanced in commerce, education and civilizatidns Was the context in which Adam Smith of
Edinburgh wrote of his four stages of civilizatibgeowth: from the savage hunter-gatherer
state, to barbarous herdsmen, to agricultural ®arnlized societies, to prosperous ‘polite’
commercial and settled societies. This scheme ibkdgphical history was called ‘stadial’

history, meaning history divided into stages oinqus of development from ‘savagery to

civilization’.

Busby’'s comments should be located within this t8sl Enlightenment’ tradition and, more
broadly, a European civic humanist tradition. lagé traditions of thought, the freedom and

liberty exercised by these confederations of wanioeftains was praised, but their barbarian

195 Cited in R PorterEnlightenment: Britain and the Creation of the Mad®/orld (London: Penguin, 2000), p
244,
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independence from each other was viewed as a baotlee development of a settled state of
civil society. This somewhat negative accent canligerved in the Johnson quote above.
Generally speaking, however, the personal libexgrased by the German or Saxon ancestors
of the English was seen as a good thing, as indecat their contempt for political slavery and

capable of producing constitutional libetty.

Similarly, Busby did not believe that a patchwofkrébal sovereignties could be the future of
New Zealand. If New Zealand 2dri were to advance in civilization and prospetitgy needed

to confederate their tribes, combining their mamyeseignties to effect a collective sovereignty.
Only in so doing could their state of society héytrindependent’ in the sense of having a
‘Legal Authority’ or government established alongtih lines. Their tribal independence would
become thereby a national (constitutional, govemtaieindependence and sovereignty. The

text of the Declaration itself will now be examined

The Language of the Declaration (English Text)

Article 1

We, the hereditary chiefs and heads of the trilieéseoNorthern parts of New Zealand, being
assembled at Waitangi, in the Bay of Islands o5 28ith day of October, 1835, declare the
Independence of our country, which is hereby carstl and declared to be an Independent
State, under the designation of The United Tridddeav Zealand.

198 See S D Carpenter, ‘History, Law and Land: Thedimmes of Native Policy in New Zealand’s General
Assembly, 1858-62’, MA thesis, Massey Universit§08, pp 43-45. A positive affirmation of the poldgnsisting
of independent warrior chiefs or ‘citizen-soldieagtively engaged in government can be seen iwthimgs of
Adam Ferguson, who forged a renewed vision of tagsical republican tradition in higsssay on the History of
Civil Society(1767). Ferguson said, for example: ‘The rivalstfigeparate communities, and the agitations ode f
people, are the principles of political life, até tschool of men’, cited in F Oz-Salzberger, ‘Cliciety in the
Scottish Enlightenment’, in S Kaviraj and S Khilhaads,Civil Society: History and Possibilitig€ambridge:
Cambridge University Press, 2001), p 68. Oz-Satpredescribes Ferguson’s understanding of the ofispciety
and state/government: ‘The polity becomes a naplrahomenon: it is as natural for the memberswif sbciety to
run their political affairs as it is natural foretim, savages and modern Britons alike, to fightt,hamplay’, ibid., p
73.
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The first article was intended to effect two thingsleclared the independence of the country of
New Zealand, and it constituted by means of theladation an ‘Independent State’ called or
named ‘The United Tribes of New Zealand'’. This dioamulation — a declaration and
constitution in one — suggested that Busby undedsitadependence as founded on ‘statehood’
or some form of united polity or ‘nationality’. Theroblem, however, was that prior to the
Declaration this united polity did not exist. Thevas no formal institution to articulate the
collective will, apart from an embryonic Confed@vatof Chiefs. A nascent Confederation acted
in instances such as the flag and Rete initiatif¢bere was no state nationality or government
prior to the Declaration, then it is obvious thatBusby’'s mind, one had to be created. This
‘chicken or egg’ scenario was one encountered &yAtierican revolutionaries in making their
Declaration of Independence in 1776. One John D&dk of Pennsylvania articulated this

argument in Congress during the debates on the Deataration:

The formation of our government and an agreemeai tipe terms of our confederation
ought to precede the assumption of our station grsomereigns. A sovereignty
composed of several distinct bodies of men notesuiltp established constitutions, and
not combined together by confirmed articles of anis such a sovereignty as has never

appeared®’

Armitage, in his recent work on the American Deal®@mn and its variants, poses the historic
issue in this fashion: ‘How could independence édated, except by a body that was already
independent in the sense understood by the lavatadns?... A mere declaration alone could not
constitute independence; it could only announcet\hd already been achieved by other
means™° The American Declaration was not in fact intentiedonstitute the new confederated
state or nation. At the same time as that Dectamatias being drafted, so also were draft articles
of confederation (constituting the new state) amabael treaty of commerce and alliance

109

(enabling transactions with other states to beredtmto): "~ By contrast, Busby’s English text

attempted both to constitute and to declare thepaddence of the new ‘Independent State’ at

197 Clark, The Language of Liberty 1660-1832121.

198 b Armitage, The Declaration of Independence: A Global Hist@®ambridge, Mass: Harvard University Press,
2007), pp 80-81.

199 pid, p 35.
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the same time. Busby intended to conflate a ‘ctrtgin’ and a declaration in the one document.
In his most important 1837 despatch, he referrédrticles of Confederation’ and the

‘Declaration of Independence’ almost as if theyevievo separate documents:

The articles of Confederation having establishatideclared the basis of a Constitution
of Government, it follows, | think, that the righda§a Sovereign power exist in the
members of that confederation, however limitedekercise of those rights has hitherto

beent®

The American example was the most prominent exaofpdeprior declaration that Busby had to
draw upon. The ‘republican’ or ‘federal/confedemabrding of the Declaration, together with
this later reference to ‘Articles of Confederatigah exact replica of the 1776 American
phraseology) immediately suggests the Americanriaspn. This theme will be returned to
shortly.

As for the nature and function of a ‘declaratiamtie law of nations of this period, it was
essentially equivalent to a ‘declaration of war, iodeed, a ‘declaration of independence’ in
twentieth century usage. According to Armitage,cantemporary [late eighteenth, early
nineteenth century] diplomatic parlance, a dedanatneant a formal international
announcement by an official body, “either by a gahmanifesto, published to all the world; or
by a note to each particular court, delivered bpauassador®*! There was also the civil court
meaning of ‘thedeclaration narration, or count, defined by Blackstone in 1765 as ‘[the form]
in which the plaintiff sets forth his cause of cdaipt at length™*? Both the 1776 and the 1835
Declarations belonged primarily to the first catgge ‘general manifesto[s], published to all the
world’, although the American version containedestélements’ As well as despatching a
copy of the Declaration to NSW, Busby also despatatopies to the LMS missionaries in

10Byshy to Col Sec, 16 Jun1837, No 112, pp 245-g&51.

111 Armitage, The Declaration of Independenqe31, citing Robert Plumer Wardn Enquiry Into the Manner in
Which the Different Wars in Europe Have Commenbeuding the Last Two Centuries: To Which Are Addes t
Authorities Upon the Nature of a Modern Declarat{t&iondon, 1805).

12 pid, p 31.

113 Notably the American declaration, in one of itstams, set out grievances or complaints againsgtGeorge
Il.
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Tabhiti (for the obvious purpose of forestallingTeerry’'s New Zealand adventure) and the
British Consul in Hawai't:**

Article 2

All sovereign power and authority within the teories of the United Tribes of New
Zealand is hereby declared to reside entirely axeluesively in the hereditary chiefs and
heads of tribes in their collective capacity, whsoadeclare that they will not permit any
legislative authority separate from themselvedgirtcollective capacity to exist, nor
any function of government to be exercised withénsaid territories, unless by persons
appointed by them, and acting under the authotittaws regularly enacted by them in

Congress assembled.

The second paragraph or article enumerated therpdwée exercised by the independent state
of the United Tribes of New Zealand: the generjoreme or ‘sovereign’ authority, all legislative
powers, and all ‘function[s] of government’. Theesesise of these powers was expressly limited
to the ‘the said territories’ of the Chiefs. Thsdimited in article one to ‘the Northern parts of
New Zealand’ (‘i raro mai o Hauraki’). The Chiefsllective powers could also be delegated by
way of legislation. Busby no doubt envisaged hifnaglone of the chief ‘appointees’ of the

rangatira. All legislation was to be made ‘in Caegy’, the first of two uses of this word.

This second article was not an afterthought orrareaessary addition designed to oppose
McDonnell’s spirits prohibition. Busby used the ase ‘function of government’ prior to
McDonnell taking this action at Hokianga in earlgtGber 1835°> On 10 September Busby

wrote:

114 Busby to Col Sec, 31 Oct 35, No 69, pp 155-15& appointment of such Consuls was a form of int@nal
recognition of other nations. The United Statesexdited James R Clendon to the United Tribes irD188mes
Stephen minuted Busby’s letter to Col Office ofS&pt 1839: ‘the United States have still a Consatedited to
the Chiefs, which Consul is recognized in that cétgdy the British Resident. We shall certainlyt assume the
Sovereignty of that Country without a violent reratsance from the United States’, Stephen minuta[@21840,
CO 209/4, p 75a.

115 See Busby to Col Sec, 10 Oct 1835, No 67, pp BB-1
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[The Natives] look to the Europeans to effect...[pbtion]; and indeed they are by their
ignorance equally incapable of their rights asnalependent peopland by the absence
of all established authority for the exercise a$ thr any othefunction of government

[emphasis added{®

Busby’s use of the concept of independence iniogldab function of government is another
indication that he saw true independence (at ieaspan-tribal national sense) as founded on

established government, somethingav did not have in September 1835.

Article 3

The hereditary chiefs and heads of tribes agremadet in Congress at Waitangi in the
autumn of each year, for the purpose of framingsléav the dispensation of justice, the
preservation of peace and good order, and the gn of trade; and they cordially invite
the Southern tribes to lay aside their private apsities and to consult the safety and welfare
of our common country, by joining the Confederatbthe United Tribes.

The third paragraph specified how the United Triwese to conduct the business of government
—in Congress at Waitangi in the autumn of each. y®asby defined the purposes as legislating
on the subjects of justice (probably criminal jos}i the peace of the realm, and commercial
regulation. The article also contained an appedh®Southern tribes’ to join this new

confederate state, so unifying the country.

Johnson’s Dictionary (1824 edition) defined confatien simply as a ‘league’ or ‘alliance’

(from Sir F Bacon). ‘Congress’, from the Lationgressusthe Dictionary defined as

a meeting (Dryden); a meeting for settlement odiedfbetween different nations
(Pennant) [for example, the Congress of ViennabL&l meeting of ceremony (Sir K
Digby).ll7

e Byshy to Col Sec, 10 Sept 1835, No 65, p 139.
173 JohnsorA Dictionary of the English Languageondon, 1824).
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Busby’'s commentary on the nature and workings isfittew Zealand confederation also
suggests these basic meanings. This new confedatteof the United Tribes was not intended
to dissolve individual hapand iwi structures, nor the individual authorifyrangatira.
Nevertheless, it was meant to unify their authdiotythe purpose of national government and
dealings with foreign nations. The 1781 ArticlesGainfederation formed a unicameral Congress
of ‘the United States of America’. This Congressreised both legislative and executive powers

until replaced by the new Constitution of the Uditates in 1789.

It was the ‘hereditary chiefs and heads of tritvelsd both declared the independence of the new
state (article one) and who declared themselvesassed of all ‘sovereign power and authority’
within that state’s territories (article two). Thgate sovereignty was only possessed by the
rangatira collectively (article two); though froimetappeal to rangatira in other rohe it was
envisaged that others would add their individuaieseignties and their whenua hap that of

the collective (article three). The state of thatebh Tribes could grow both in numbers and
territory by simple aggregation of new rangatirait® what the balance of power, or the
differing functions, would be within the United ds — that is, between iwi and ggnd the
collective power of Congress — was not howeverifipddqthough Busby’s commentary might
assist in constructing this picture — see belowpa kimilar way, neither was it specified in te
Tiriti 0 Waitangi, the division of responsibility ¢he differing powers between the British

Crown (Khwanatanga) and Chiefs (rangatiratanga).

Article 4

They also agree to send a copy of this DeclaratioHis Majesty, the King of England,
to thank him for his acknowledgement of their flagd in return for the friendship and
protection they have shown, are prepared to showuth of his subjects as have settled
in their country, or resorted to its shores for {n@poses of trade, they entreat that he
will continue to be the parent of their infant &ta&nd that he will become its Protector

from all attempts upon its independence.
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Paragraph four consisted of diplomatic overtureth¢éoEnglish monarch, thanking him for
acknowledging the New Zealand flag and asking femplarental protection of their independent
‘infant State’. This article contained Busby’s ception of New Zealand — British relations
already referred to, namely independence foundgutatection or dependence. This idea
contained at least two strands of thought. Onetiva$eudal notion whereby the monarch was
akin to a protecting parent for the realm, to wharhjects owed obedience. Clark argues that
allegiance of subject to (a Protestant) monarchtha®ritish conception of nationality until
well into the nineteenth century: the state waseored as essentially a personal or familial
relationship rather than a collection of individuaF a particular ethnicity, language or culture
owing allegiance to an abstract government or ggatefinition more relevant to revolutionary
regimes like America and France and later nineteeantury ethnic nationalismj® The idea of
familial dependence on, indeed allegiance to, thiésB Crown — especially a Crown backed by
a powerful apparatus of empire — was an idea éweAmerican revolutionaries struggled to
overcome. Thomas Jefferson himself said, as lafaugast 1775, that he ‘would rather be in
dependence on Great Britain, properly limited, tbharany nation upon earth, or than on no

nation’ 1

The other strand of thought present in the Dectarat fourth article — implied by Busby’s use

of the term ‘infant State’ — can be attributedhe influence of Scottish stadial theory, which saw
societies emerging from savagery and barbarisriviization in a series of ‘stage$®™ In the
eighteenth and nineteenth centuries the stateasfgabal peoples was likened to the ‘childhood’
or ‘infancy’ of more advanced nationsabti were, on this view, like a mirror reflectingeth

early progressions of British civilization. Differeprescriptions followed the ascription of
barbarism. For James Mill, followed to a large aextay his son John Stuart Mill, the barbarous
state of India was a reason why it needed ‘despgieernment — that is directive, non-

participatory rule — to raise it to a more educated civilized state. Some of the Mills’

18 Clark, The Language of Liberty 1660-183% 50-53. Clark says: ‘Providential destiny amdastrated from
scripture and history, not ethnicity, was the eatlimatrix of English national identity’ (p 52).
119 i
Ibid, p 121.
120 5ee text at n 106.
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contemporaries agreed neither with this descriptiomor this prescription for Indian society —

the ‘orientalists’ saw Indian society as considgraolvanced in languages and the &ts.

Adam Smith’s ‘four stages’ version of stadial higtdid not represent the entire field of late
eighteenth and early nineteenth century histotloalight. In more orthodox and evangelical
Christian versions of civilization, societies coplegress or regress. This was seen primarily in
moral and relational terms, and only secondarilgaganomic or material terms. The real test was
man'’s relationship with God — supposedly ‘polit&ilized societies such as England could
display barbarous featur&S.Nevertheless a generic ‘civilizational perspectilid predominate

in British and European Enlightenment culture & #ighteenth and nineteenth centuries. Peter
Mandler characterizes this paradigm as one in whinehladder of civilization, rather than the
branching tree of peoples and nations, remaineddah@nant metaphot?® The Evangelicals
shared in this generic Enlightenment culture, bélig their faith both reasonable and rational.
Nonetheless it is true to say that their empha#fisrdd from the more materialistic and

‘philosophical’ versions of civilization. Mandleedcribes the Evangelical view in this fashion:

The civilisational perspective was thus not tutelait gave much scope to individual
conscience and action — and required only a miniratiexclusive political institutions
(particularly churches, to disseminate a properewstdnding of revelation) for its smooth
functioning ... adding to older Scottish requiremédntscommerce’ and ‘manners’ a
narrower Protestant idea of ‘character’, the calional perspective remained potentially

universal, available to all peopl&S.

Busby grew up in an Edinburgh moulded by secukafshith and Hume as well as the orthodox
Calvinist Church. His statements oradi culture reflect this combination of perspective
Busby approved the missions’ work among&bl as a civilizing influence, coming into

conflict with them only in political matters. It cuite clear that he also saw his ‘civil’ or

12! Carpenter, ‘History, Law and Land’, pp 6-9, 30,38t

1225 Dingle, ‘Gospel Power for Civilization: The CM@ssionary Perspective onadri Culture 1830-1860", PhD
history thesis, University of Adelaide, 2009 (ch€t% 5 especially).

12 p Mandler, * “Race” and “Nation” in Mid-Victoriaithought' in S Collini, R Whatmore and B Young, eds,
History, Religion, and Culture: British Intellectldistory 1750-195qCambridge: Cambridge University Press,
2000), p 233.

124 |pid, p 227. And see discussion in Dingle, ‘Gospeler for Civilization’, pp 91-92.
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governmental influence as integral to their futpregress. His address taabti on his arrival in

Paihia in 1833 expressed a natural mingling ofdtle® views. It is worth quoting at length as it

reflects a very British Protestant conception dfaral identity and providential purpose (one

with which the missionaries would have supportedieheartedly). This should also be seen in

the context of Bourke’s 13 April 1833 instructiamsgjuiring Busby to cooperate with the

missionaries. In his address, Busby first placedappointment within the providential meta-

narrative:

It is the custom oHIS MAJESTY, THE KING OF GREAT BRITAIN, to send one or more
of His servants to reside as His Representativa those countries of Europe and
America, with which He is on terms of friendshipdan sending one of His servants to
reside among the Chiefs of New Zealand, they otagyhe sensible not only of the
advantages which will result to the people of Nexaland, by extending their
commercial intercourse with the people of Engldnd,of the honouTHE KING of a
great and powerful nation like Great Britain, hasel their country, in adopting it into

the number of those countries with which He isriarfdship and alliance.

Later, he continued this providential meta-nareatith an account of Christianity’s critical role

in civilizing the barbarous society of his Europeeantestors: as it had had this effect on his

tapuna, so it would have the same effect cioM He said:

At one time Great Britain differed very little fromhat New Zealand is now. The people
had no large houses, nor good clothing, nor good.f@hey painted their bodies, and
clothed themselves with the skins of wild beast®ri Chief went to war with his
neighbor, and the people perished in the warsesf hiefs, even as the people of New
Zealand do now. But after God had sHiff SON into the world to teach mankind that all
the tribes of the earth are brethren, and that tlugynt not to hate and destroy, but to love
and do good to one another; and when the peoft@giind learnedlIS words of

wisdom, they ceased to go to war with each othmet,adl the tribes became one people.
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They peaceful inhabitants of the country begaruitddarge houses, because there was
no enemy to pull them down. They cultivated theird and had abundance of bread,
because no hostile tribe entered into their fiedddestroy the fruits of their labors. They
increased they numbers of their cattle becausena@ame to drive them away. They

also became industrious and rich, and had all goiogs they desired.

Do you, then, O Chiefs and Tribes of New Zealamsjre to become like the people of
England? Listeffirst to the word ofGOD, whichHE has put it[sic] into the hearts HIS
servantsTHE MISSIONARIES, to come here to teach you. Learn that it is tileolvGOD

that you should all love each other as brethred vamen wars shall cease among you,
then shall your country florish. Instead of theteoof the fern, you shall eat bread,
because the land shall be tilled without fear, ituits shall be eaten in peace. When
there is abundance of bread, men shall labor teepve flax, and timber, and provisions
for the ships that come to trade; and the shipshvbome to trade, shall bring clothing
and all other things which you desire. Thus shaill ecome richFor there are no
riches without labor, and men will not labor unléksre is peace, that they may enjoy

the fruits of their labofemphasis addedf>

The emphasis on Christianity first, or conversiostf would surely have satisfied those like Te
Wiremu who had brought this change to the CMS missipolicy in New Zealand — from the
emphasis of Marsden’s earlier policy of teachirg ‘rts of civilization’ first® Apart from the
centrality of teaching and translating the Wordsaid (the Bible) Busby’s emphasis on
peacemaking was another significant missionary al@ amongst [&bri. The infant Mori

state or nation, in the view of Busby and the roisaries, was founded onalgri acceptance of
the Gospel of Peace along with the fostering cheeRrotestant British monarch. The placing of

Maori within this providential (British) meta-narre#éi in Busby’'s 1833 speech — a picture

125 Rt Hon Lord Viscount Goderich, and J Busbgiter of the Right Honorable Lord Viscount Goderiand
Address of James Busby, Esq. British Residertiet€hiefs of New Zealand. Ko te Pukapuka o te Rimegatira o
Waikauta Koreriha, me te Korero o te Puhipi, ki igangatira o Nu Tiran{Sydney: Anne Howe, 1833), DU 418,
AML.

126 Elizabeth Elbourne writes that the Evangelicakxeal (or revival) marked a move away from eightherentury
critiques of civilization (or civility) and distinimns between races and social groups to a ninttteentury
emphasis on individual conversion, see E Elboufjgion in the British Empire’, in S StockwelldeThe British
Empire: Themes and Perspecti®tassachusetts: Blackwell, 2008), pp 131-156.
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painted in broad scriptural and historical brusiolsts — befitted the nature of an introductory
address. Busby’s more specific civil or governmeptdicies were soon to follow (the flag, and
ultimately the Declaration and Confederation). Néwaess, the idea of the ‘infant State’,
articulated in paragraph four of the Declaratidrgidd be understood in light of this British
meta-narrative — as much as it should be understolight of any specific policy of Busby’s or

the British Empire.

The parent-infant metaphor and language recursrdeuof times in Busby’s post-Declaration
despatches. The clearest articulation of it ocoulgs 16 June 1837 ‘protectorate’ despatch in
which he advocated much greater British Governrmemtvement:?” The providential motif

was also present. Busby argued that:

it seems not more consistent with the arrangemethiedDivine Providence, that an
infant people which by its intercourse with a pofrestate, is subject to all the injury
and injustice which weakens|[sic, ‘weakness’] antbignce must suffer[,] being thrown
into a competition of interests with knowledge g@aaver[,] should as naturally fall
under, and be not less entitled to the protectfidhepowerful state, than the weakness
of infancy and childhood is entitled to the protectof those who were the Instruments

of bringing it into an existence, which requiresisiprotection:?®

In this passage Busby cast Britain as both thenpaired instigator of the Bbri ‘infant State’ of
the Declaration. In a fascinating concluding comimBusby further suggested that the ‘infant’
had to some degree requested the language of thareti in the Declaration: ‘[The chiefs]
prayed that His Majesty “would continue to be thgarent, and that he would become their
protector” —The sentiment and the language were their feamphasis added}? It is quite
possible that this final sentence was self-serwitigat it formed part of Busby’s attempt to
acquire greater British control: if the idea ofti&t protection could be attributed tcabfi

desires then how could the British parent refuse?

127 The specifics of Busby's extensive recommendativesset out in a section below.
128 Bysby to Col Sec, 16 Jun 1837, No 112, p 263.
129 Busby to Col Sec, 16 Jun 1837, No 112, p 263.
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There is no doubt that protectorate language wasrminent code for British control of the time.
However, Busby’'s comment should not be dismissedexe rhetoric. Familial and hereditary
relationships (whanaungatanga and whakapapa) talstused Mori society; hence the
language of ‘to matou Matua’ (our Father) in thed’s Prayer might naturally have resonated
with Maori whakaaro and tikanga. The language of ‘matugarent with reference to
missionaries and Busby himself was certainly gpits/alent in the debates on te Tiriti (as
recorded by Colenso). These considerations lemgtais substance to Busby's claim that the
appeal to His Majesty as ‘matua’ and protectonaetifrom the kErero of Chiefs. Whether this
reference supports an argument that the Declaratasnas much a abri creation as a European
one is going several steps further: this would yntpht the English text andadri texts were at
most drafts prior to presentation to chiefs orD28ober 18333 Another possibility is that
Busby text and Williams’ translation (prepared gBOctober) was simply mimicking adri

modes of address, with which the missionaries itiqudar were long familiar.

The Reception of the Declaration in NSW and England

Busby’s despatch of a Declaration copy direct &/Rlay, Undersecretary of State for Colonies,

was eventually received and minuted by Hay as\ialo

[Alcknowledge receipt and authorize Mr B to asshieeChiefs that H.M. will not fail to
avail Himself of every opportunity shewing his gosill and of affording them such
support and protection as may be consistent wiéhrdgard to the just rights of others
and to the interests of H.M. Subjetis.

130 As argued by M A Henar&he Changing Images of Nineteenth CentufipiiSociety — From Tribes to Natipn
PhD Maori studies thesis, Victoria University of Wellirgt, 2003, pp 187-201; see discussion below at n 217
131 Hay minute 28 May 1836 on Busby to Hay, 3 Nov 1,885 4, pp 264-264a, CO 209/1, ATL. Busby’s despatc
was also marked ‘Copied for Aborigines Comm. Apl/87at is the House of Lords Select Committee @wN
Zealand, which sat April and May 1838.
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These words found their way (in modified form) irBecretary of State Lord Glenelg’s 25 May
1836 despatch to NSW Governor Bourke (drafted by) & which read:

With reference to the desire which the Chiefs hexfgressed on this occasion to maintain
a good understanding with His Majesty’s Subjectwili be proper that they should be
assured in His Majesty’'s name that He will not faihvail Himself of every opportunity
of shewing His good will and of affording to thoS&iefs such support and protection as
may be consistent with a due regard to the justsigf others and to the interests of

H.M. Subjects:*®

The Glenelg (Hay) despatch also noted that Busby®vember 1835 despatch had been
received and that it had enclosed:

a Copy of a declaration made by the Chiefs of thetern parts of New Zealand,
setting forth the independence of their Country declaring the union of their
respective Tribes into one State under the desamat the Tribes of New
Zealand:**

| perceive that the Chiefs at the same time cantieetoesolution to send a copy of
this declaration to His Majesty; to thanks him ieg acknowledgement of the Flag;
and to entreat that, in return for the Friendsimg protection which they have
shewn and are prepared to shew to such BritisheSt#as have settled in their
Country or resorted to its Shores for the purpa$dsade, His Majesty will
continue to be the Parent of their Infant State, issmProtector from all attempts on
its independenc¥?

Although this despatch noted the substance of #dbation, it did not extend official British

endorsement of the Declaration as constitutinghdependent New Zealand state. The emphasis

132 Glenelg to Bourke, [25] May 1836, No 5 [RW Hay filf&Forwarded to Mr Gairdner 24 May; Mr Stephen 24
May, Sir Geo.Grey 25 May, Lord Glenelg, 25 May’, §88-270a, CO 209/1, ATL. See this same despattiiRat
1/18, p 427.

133 |pid, p 270-270a.

134 |bid, p 268a

135 bid, p 269-269a
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was rather on the relationship of support and ptme which Britain could offer the New
Zealanders. Even that might be qualified by ‘a dagard to the just rights of others and to the
interests of H.M. Subjects’.

For his part, Governor Bourke accepted the Dectardiut rejected article two with respect to
the legislative powers of the Congress. This wassg, as Busby envisaged the primary
function of the Confederation as legislative. Baureported to Glenelg that Busby had alerted
him of de Theirry’s declared intention to establisimself as independent sovereign of New
Zealand"* Bourke approved the Declaration except for the piarticle two which said that the
chiefs would not allow any other legislative auihoto be establishetf’ Bourke attributed this
portion of article two to the proceedings of MacDel and the Rev. William White in

procuring the ban on the import of spirits in Haolga. Bourke noted that he published this ban
in the NSW Government Gazette. He added that Bappgsed a similar measure in the Bay of

Islands!®®

Glenelg, as a sound Evangelical concerned for $ititual and material welfare, concurred

with Bourke (as did the New Zealand missionariagkglation to the prohibition issue:

...I cannot but record by entire concurrence in yapinion that, however upright may
have been [Busby’s] motives, he judged unwisely actdd with great indiscretion in
placing himself in opposition to your measuresg@venting and discouraging the
introduction of Ardent Spirits amongst the NatieddNew Zealand.

On the other hand, Glenelg also approved of thdabeton in terms of its effect in forestalling
other foreign powers who would (much like Ardentrig) cause harm to Bbri:

136 Bourke to Glenelg, 10 March 1836, HRA 1/18, pp-355.

37 bid, p 353.

138 |pid, pp 354-355. Bourke and his Council approtregiDeclaration, even though Busby did not haveifipe
authority for it. But they objected to article twwhich they thought was inserted to override McDalhs1Hokianga
law prohibiting liquor imports. And they cautionBdisby to seek NSW'’s sanction for any future measafe
importance before submitting them to rangatiraai@option. McLeay to Bushy, 12 Feb 1836, No 36/5\\NS
Colonial Secretary, Outward Ltrs 1831-1836 [NSW52/3 NSW State Archives, Micro 22710, NA, pp 513¢51
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Every motive of humanity and of National policy doime in favour of Mr Busby’s

efforts to defeat the attempt of the person callimyself Baron de Thierry, to establish a
Sovereignty over the New Zealanders. The succesgaobf a scheme would not only have
introduced a new and dangerous power in the neighlbod of our Australian Colonies,
but could scarcely have failed to bring about,atemote period, the depopulation of
New Zealand, or at least the extinction of the Adjioes.

Glenelg also noted that he had not done anythiongtdbgislation to protect Bbri but was still
hoping to do somethint®

Conclusion: did the Declaration have ‘internationalstanding’?

Busby clearly intended the Declaration to haveragrnational effect — to forestall de Thierry.
Yet the Crown never formally assented to, or gadethe Declaratioff” Moreover, Busby and
most officials thought that full nationality statos‘sovereignty’ depended on a viable national
government. James Stephen’s third draft of Hobsimissuctions stated that ‘international
relations’ could not be formed with New Zealandtgsssessed no national government or
‘civil polity’. **! Normanby’s final instructions to Hobson qualifidéw Zealand as a ‘sovereign
and independent state’ on identical groutids.

139 Glenelg to Bourke, 26 August 1836, HRA 1/18, p.5@6ams notes that a Colonial Office bill to gr&utsby
judicial power under the NSW Government failed &spthe Commons on the basis that New Zealand feaisign
country for which Britain could not legislate. Bsth subjects could not, legally, even be appreheimé&lew
Zealand, see P Adanfsatal Necessity: British Intervention in New Zealad830-184{Auckland: Auckland
University Press and Oxford University Press, 19pp)65-66. According to Tapp, Glenelg withdrew Hiiis
South Seas Bill from Parliament in mid 1836, sekTapp Early New Zealand: A Dependency of New South Wales
1788-1841(Melbourne: Melbourne University Press, 1958)0g.1

149 The Declaration would not have been ‘gazettedissithe Crown was not a party to it. The first ‘offi’
publication of the Declaration would appear toéhie evidence of Coates and Beecham before theeHafu_ords
Select Committee 1838, see BPP 1837-38 (680), pi226, IUP vol 1. Therefore, the second questiseddy the
Tribunal for this inquiry wrongly assumes that @wn ‘signed’ the Declaration (see Conclusion).

141 CO 209/4, pp 226-227. See discussion of these leoditips in chapter 4. The NSW Governor and Council
regarded the Declaration as ‘an approach towardgwar form of Government in New Zealand’, see k&ay to
Busby, 12 Feb 1836, No 36/5, NSW Colonial Secret@utward Ltrs 1831-1836 [NSW 4/3523] NSW State
Archives, Micro 22710, NA, pp 513-517.

142« so far at least as it is possible to make tiikhawledgement in favour of a people composed aferous,
dispersed, and petty tribes, who possess few gallitelations to each other, and are incompeteattoor even
deliberate in concert’, cited in Palm@ireaty of Waitangip 49, and quoted by Gipps in his address to tB&/N
Legislative Council on 9 July 1840. CO 209/6, p 280
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The practical effect of the Confederation of the Uited Tribes

British observations of the Confederation, 1836-18%

Captain William Hobson, after attempting to resdive Northern Alliance-Pomare conflict in
1837 (see below for a fuller account of these es)enbted the very limited achievements or
organization of the Confederation:

At present, notwithstanding their formal declarataf independence, they have not in
fact any Government whatsoever. Nor could a meetirige Chiefs who profess to be
the Heads of the United Tribes take place at ang tvithout the danger of bloodsh¥d.

Disunited tribes remained vulnerable to maniputatiy ‘turbulent individuals’, said Hobsdft*
It was in this despatch that he proposed the ‘factgstem’ for New Zealand, modelled on his

Indian experience (considered below).

Hobson reported his view some two and a half yiedes to Bourke’s successor, Governor
Gipps, that:

it is true a formal declaration of Independencelieen made by the New Zealand
Chiefs; but that in fact the New Zealanders btieliinderstood the nature of that
proceeding, and that they never fulfilled its ohtign. No confederation had ever been
formed to enact Laws nor for any other useful pagydat was an experiment wh[ich] had
failed...!*

This was notwithstanding that Hobson had carrie8ydney in July 1837 four British subjects
charged with theft from a British settler in NewaZand (Capt Wright), along with a ‘warrant’

143 Hobson to Bourke, 8 Aug 1837; encl in Bourke ter@&lg, 9 Sept 1837, No 86, CO 209/2, NA, p 34-34sd,
BPP, 1837-38 (122), pp 3-5, IUP vol 3, pp 22-24].

144 pid, p 35-35a.

145 Despatch of 16 Jan 1840, cited by Loveridge, “Theclaration of the Independence of New Zealand1&35’,
p 21.
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for their arrest signed by three rangatira of a fitember Committee appointed by the Congress

(this was procured by Busb{/®

In 1836 Bourke’s Executive Council pointed out tasBy that the Declaration was
geographically limited to the tribal areas of thosegatira who had signed it (something he was
well aware of):*” but in July 1840 Governor Gipps lowered the estibneof the document even

further:

it was, in fact, a manoeuvre played off by him agathe Baron de Thierry, and it was
not even pretended that the natives could undetstenmeaning of it; still less could
they assemble yearly in congress and pass lavdt.d&usby, in his declaration, had
made them say they would do .... His declaratiomaé¢pendence (for it was his) was
indeed, | think, a silly as well as an unauthoriaetl.... it was, in fact, as | have said

before, a paper pellet fired off at the Baron déeffy.**®

The context of these 1840 statements by both HoasdrGipps requires careful analysis as they
were made five years later and in the context bhtks on British pre-Treaty land claims. It is
not true to say that the Declaration was unautidrialthough it may well have involved

Busby’s creative interpretation of his instructisagarding the encouragement of a ‘settled form

of government’ amongst abri.

Busby would have resented Gipp’s demeaning of theddation and the Confederation. In 1837
Busby had considerable plans for the Confederasitlreit within a formalized British

protectorate. Nevertheless, Busby wrote in Jung183

146 Despatch of 3 Jul 1837 to Col Sec, cited by Lalgei ‘The “Declaration of the Independence of NexalZnd”

of 1835’, p 20.

147 See Loveridge, ‘The “Declaration of the Indepermeaf New Zealand” of 1835’, pp 17-18. This carréad as

irg attempt by the Council to exclude McDonnelkgbr law from the operation of article two of thedharation.
Ibid, p 22.
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Thus would the way be prepared for confiding to[tl@ori] people the trust of Jurymen,
in like manner as to the Chiefs of Congress, thaegislators, when a generation should

arise sufficiently enlightened and virtuous to bpable of these high functiofs.

This quote was Busby’s ‘plan of Government’ for NEealand->° However, this portion of the
plan had to be gradually worked towards, and ® ¢hid New Zealand needed Britain to provide
military support for a civil establishment, foundex the Confederation, but advised and indeed
directed by British officials experienced in thé @frgovernment. The Congress of Chiefs, as the
annual assembly of the Confederation, was alwagsded to be a legislative body — a
parliament. But experience since October 1835 madea the validity of Busby’s earlier

thinking that a confederation of rangatira alonesrewith his advice, would be incapable of
establishing effective executive government. Twy &eents, and many subsidiary ones,
affected Busby’s thinking, although his view in gead terms always remained consistent. The
first event was the dramatic altercation betweeiHikeitu and a hapfrom Whananaki at a
Waitangi hui in January 1836. The second was tiedp between the Northern and Southern

Alliances of N@puhi, between Titore and Pomare and their assachetgi, at Peiwhairangi.

Busby’s New Zealand context, 1836-37

The ink was hardly dry on the Declaration of IndegeEnce before Busby was asked to mediate
in a dispute between Waikato’s Te Hikutu from Te&and Noa’s hapfrom Whananaki. The
background was this: Two European traders, BondDay] had entered into an arrangement
with Waikato for the sale of a kauri forest at Waaaki. However, the whakapapa links of
Waikato to that whenua (at least in Busby's accpse¢med doubtful. Henry Williams became
involved and the Whananaki Haponveyed the said land in trust to the missiosahidilliams
then communicated with Day, a British settler, th@tvould have to obtain the consent of both
the missionary trustees and the localthawners before any purchase could be effected.
Waikato then requested Busby’s mediation. Waikataght 35-40 men to the 12 January hui,
while Noa brought around 150 men, women and chldédter some verbal fire-works, one of

149 Busby to Col Sec, 16 Jun 1837, No 112, p 256.
150Busby to Col Sec, 16 Jun 1837, No 112, pp 245-263.



55

Waikato’s party pushed an older kaumatua from Whakia Noa’s party reacted. Te Hikutu
then leapt up, recovered their muskets lying colecdeaearby, and proceeded to fire upon the
Whananaki people. Two died. Others were injurednSbe large Whananaki group was
crowding into the Residency for protection. ‘Thedits were covered with blood’ reported
Busby, and in a later despatch appealed to a seoss outrage in his superiors by referring to
blood on the floor of his wife’'s bedchamb@tIn the aftermath, Busby avoided calling a hui of
the Confederation as he feared it might provokewan greater conflict? Although he believed
the Confederation would sanction a punishment ®ffié Hikutu offenders, he preferred the
actual punishment to be carried out by a Britislitany force** In the meantime he delayed,
waiting for the ‘determination of the [British] Kinwhether justice should be done by his

Government or by the Government of this Countryalfihat is, the Confederatiorff?

The second event involved Pomare’s apparent attemmptake Kororareka from the Titore-led
Northern Alliance. After the Alliance forced Pomanet of Kororareka in 1830, he had removed
about five miles away to Otuihu at the southern @nthe Peiwhairangi anchorage. The loss of
Kororareka obviously hindered his trading interestd prestige. According to Busby the

fighting involved around one thousand warriors (d0Pomare’s side and around 800 on the

151 Busby to Col Sec, 18 Jan 1836, No 84, pp 175-185.

152 Busby to Col Sec, 26 Jan 1836, No 85, p 187.

153 Busby to Col Sec, 18 Jan 1836, No 84, pp 183-185.

154 |bid, p 180. Still waiting for an answer from NS 20 February, he wrote: ‘The Congress of Chidfshirbe
prevailed upon to pass sentence upon [the offehdmrs| believe it would be impossible to procunative
executioners’, Busby to Col Sec, 20 Feb 1836, Ng8®6. The Governor finally responded by despdated 23
March but its suggestion of a Rete-type punishroétand forfeiture and banishment was rejected iy Busby
and the missionaries as unrealistic and ‘would sictea general war’ in Tai Tokerau if there was aioy ‘British
Force’ to supervise or carry out the punishmensiBualso disagreed with the Governor’s view thateéhwas no
insult to the British Resident. He now consideleat his office was ‘in abeyance’ as he could ddnimgf to resolve
the situation, and he requested permission to pobteeEngland to lobby for greater British intertien (this was
not the last time when his request to plead the o&8lZ in London was denied), Busby to Col SecME8/ 1836,
No 95, pp 210-217. The Governor's 23 March 183¢pdeh (a response formulated by the Governor im€itu
gave as reasons for not interfering with a Britisilitary force: ‘Because there appears no sufficianotive for an
armed interference, amounting in fact to an invasiban independent state on the part of the Brisvernment....
Such affrays between Savages are of common ocogreerd the New Zealanders being but little remdrea the
Savage State, the attack . . . cannot with progpbietconsidered as an intended insult to the Brilation requiring
immediate reparation and chastisement for the gattin of National honor’; and ‘Because suppostngds
expedient in Policy to strike with terror the Newalanders by the expedition of a Foreign Militaskck in their
Country . . . it would be an act wholly unjustifialto take the lives of those People under coldiritish Law to
which they owe no obedience, in retribution ofgfJoffence committed by one New Zealander agaimsthar’,
see McLeay to Busby, 23 Mar 1836, No 36/6, NSW 283pp 530-536.
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other). There were some deaths, including of leadamgatira Titore, but otherwise the death
toll was not initially significant and British prepty was, with one or two exceptions, spargd.
Widely different accounts exist concerning resalntof the conflict. Busby wrote that
missionary and Hobson’s attempts at mediationdadi&@McDonnell claimed that he along with
Hokianga chiefs resolved the conflféf.Yet according to missionary accounts, Williams and

colleagues were integral to its resolutioh.

Besides these immediate concerns in mid-1837,peete of de Thierry still hung in the air.
Busby had talked further about the possibility wéls European adventurers making use of the
unstable geopolitics of Tai Tokerau to obtain atmial dominion. He suspected they might

even purchase from rangatira the rights to shipdings in the Bay, as he had earlier proposed to
NSW*° The tensions within Nigouhi had also figured after the Te Hikutu-Whanariagident

at Waitangi, Titore and other Northern Alliancegatira supposedly lending their support to
Waikato, and Pomare and others potentially alighingself with WhananaKi®® These

movements did not immediately provoke conflict may have simmered until the Kororareka

turmoil broke out.

Busby was also encountering problems with a somexrelcless McDonnell. In Hokianga, the
Additional British Resident was passing laws arhig the law into his own hands. On one
occasion he literally took up arms to protect thpposed rights of European land purchasers, in
a run-in with Waka Nene who claimed the land haibeen sold and that he therefore had rights

to sell the trees. McDonnell was also involved & war with the Wesleyan missionary, the

155 Busby to Col Sec, 4 May 1837, No 111, pp 242-BlEby to Col Sec, 16 Jun 1837, No 112, pp 245-263.
Leading rangatira Pi also died in the conflict, Begers,Te Wiremuyp 135.

156 Busby to Col Sec, 16 Jun 1837, No 112, p 247.

157 McDonnell provided an 18pp wide-ranging accourthef conflict between the Titore-led Northern Afli, and
the Pomare-led Ngati Manu. He also believed th#t Basby and the CMS Missionaries had failed terwvene
effectively. He accompanied WMS Missionaries Natbeafurner and John Whitely, together with Hokianga
rangatira ‘Tuckiore’ on a peacemaking mission ®Bay. This he said was much more effective indinig
hostilities to a close. McDonnell to Col Sec, 2421837, CO 209/2, pp 68-68a, encl in Bourke torelg, 13 Sept
1837, No 90. In most cases, however, McDonnell ndsa reliable witness.

158 RogersTe Wiremuypp 133-135.

159 Busby to Col Sec, 12 March 1836, No 89, pp 197-200

159 Byshy to Col Sec, 26 Jan 1836, No 85, pp185-18&bs account is somewhat vague, as he indicatemfe
paid Waikato a ‘friendly visit’, even though Pomavas on the opposite side of the Bay of Islandssidin (perhaps
because he was, like Waikato, not ‘under the @rfae of the missionaries).
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Rev William White®* All these little and larger fires were breaking 3u1836 and 1837,
causing Busby to call even louder for the interposiof British authorityde jurebacked by real

not imaginary force.

Maori ‘juries’ and the ‘school’ of Congress

Given this background it is not difficult to compend Busby’s conviction (if it was a strong
belief in 1834-35 it was certainly a conviction b§36) that British ‘Legal Authority’ and

military power was needed to bring about a moreldigrframework for law and order. Nor is it
difficult to understand his conception thatidi structures of government and law based on
British models (including especially criminal jus#) would be brought about only over time; as
he said (in the quote above): “Thus would the wayptepared for confiding to the Bdri]

people the trust of Jurymen, in like manner ashiéQChiefs of Congress, that of Legislators,
when a generation should arise sufficiently enkgled and virtuous to be capable of these high

functions’.

The immediate context for these comments was Bagiegommendation thataddri juries be

not judges in the case but rather ‘witnesses t&tentry’ of the accused having had a fair trial.
Jurymen would be ‘compurgators’ with the accuseds&id™®? A ‘compurgator’ was a witness
who swore to the innocence or good character afcansed persofi® This recommendation,

said Busby, was in accordance with ‘the originah&dution of Juries in England’, as evidenced
by the research of Sir Francis Palgrave (a prontiBeglish legal historiam’* This reference to
old English jury models may seem irrelevant todayt,to Busby’s mind, and in conformity with
his evident stadial conceptions of the rise ofli@ation, this reference made complete sense.
Institutions of law and government must reflect ¢tharacteristics of the people and their state of

civilization if they were to prove durable. In otheords, all institutions must be adapted to the

161 Busby to Col Sec, 30 Jan 1837, No 107, pp 228-235.

152 Busby to Col Sec, 16 Jun 1837, No 112, p 256.

183 As defined by the Concise Oxford? 8d, (1995), which notes it as an historical legah.

164 Busby to Col Sec, 16 Jun 1837, No 112, p 256.t€keBusby was referring to was most probakie Rise and
Progress of the English Commonwealth: Anglo-Saxenol (London: John Murray, 1832),
(http://books.google.co.nz/bogkaccessed 12 November 2009). | could only locat@of this, which referred to
this Saxon jury system at pp 176-178.
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people’s circumstances. Ifddri were not currently able to exercise legal judget in a British
criminal justice sense — because they knew néoitas and rationale — then they needed to be
educated into it over time by sitting as ‘witnessesjuries. In like manner Busby saw the
Congress of rangatira as ‘a School in which theefShivould be instructed in the duties required
of them’1®® The learning would take time and it would be “be job” learning. This conception
of civilization requiring exemplary education fés emergence was derived clearly from stadial
or Scottish Enlightenment concepts. Although Buaslsy shared in the Evangelical missionary
idenfication of conversion as integral to civilizat, the civilization of Mori also required

coaching or tuition in British legal fornt&®

Busby believed that the ‘infantadri state’ had to be tutored to emerge gradually as
‘enlightened’. Only then could its juries adjudiean matters of fact, guilt or innocence. This
was, according to Busby, the education, knowledderdightenment’ problem. The other
problem, mentioned in Busby’s jury reference, weesrequired cultivation of ‘virtue’. In

Busby’s view, rangatira needed to transition frormoli conceptions of justice (muru or group
compensation) to British conceptions (individuahilhment on behalf of the community or
state). Busby’s use of the word ‘virtue’ perhapsdamentally indicated the need for moral and
character growth (as he conceived it), rather thare shifts in theoretical understanding. In his
16 June 1837 ‘plan of Government’ this reasonisg alppeared in the passage immediately

before he described the Congress as a ‘schookatte

In theory and ostensibly the Government would la ¢ the Confederate Chiefs, but in
reality it must necessarily be that of the Represere of the British Government. The
Chiefs would meet annually or oftener and nominafigct Laws proposed to them, but
in truth the present race of Chiefs could not teusted with a discretion in the adoption
or rejection of any measure that might be submitbettterm, moral principle, if it exist
among them at all, being too weak to withstand¢neptation of the slightest personal

consideratiort®’

165 (i
Ibid, p 252.
%8 This is a view somewhat different in emphasis ftbe Evangelical missionary view of civilizationhigh saw
conversion as primary, see n 124, although the deims between such views are indistinct.
157 Busby to Col Sec, 16 Jun 1837, No 112, p 252.
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This proved the need for Congress to be a ‘Schoolhich both British legal forms and a
British morality supposedly adverse to personatagdisement and nepotism would be
inculcated with time. This passage echoes Busloyisneents prior to 1835 about the
inadvisability of Confederation rangatira enforce¢§jquor prohibition regime (with search and
seizure functions) for fear they would be ‘paid bff traders who would then be able to avoid
the law!®® And with reference to the Rete affair, Busby wasaerned that rangatira enforcing a
forfeiture of land would consider themselves justifin plundering property personally
(ironically, rangatira did receive some personaimpant, both from Rete’s property and from
Busby)¢°

From ‘savagery’ to ‘civilization’

The above quotation was moderate compared witheareeness of Busby’'s expression
following the Te Hikutu attack on Whananaki, thedaage of ‘savage’ being more prominent
than at any other time:

...  am indeed persuaded that nothing short of Gre@iower could change the savage
of yesterday to the Legislator of today; or brintpioperation the functions of an
efficient Government among a people whose minds Inat yet conceived the ideas of
authority and subordination. It is much that thely gonsent to be led with the
confidence of children, to be the passive instrusiehenacting laws, and establishing
Institutions of which time will gradually evolvedteffects. But while in this state of
transition from barbarism to order, the well disgabportion of the natives, give up to the
cause of religion and civilization, the defenceshef Savage, is it consistent with
humanity that they should be exposed without ptaiedo the violence of that party of
their own Countrymen, whom the dread of vengeantt@lone restrain? — or with

justice that the subjects of a civilized state $thdne suffered to excite that violence by

158 Busby to Col Sec, 11 Sept 1835, No 65, p 141.
159 Bushy to Col Sec, 28 Nov 1834, No 48, p 104; Busb@ol Sec, 16 Mar 1835, No 51, p 110.
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every motive which can tempt the cupidity of the&ge, aided by every false and

wicked suggestion which can stimulate his passiomaitrage™

The nature of this passage, its reasoning andngulage has already been explained with
reference to both stadial and Christian conceptodrzsvilization. It is clear from this passage

that Busby saw ‘Savage’ as a descriptor for batioeal state as well as a governmental state (or
rather, the lack of both a developed morality atehs of government). Again there is the
metaphor of children being coached in the ways@®fwhereby they ‘transition’ to a more

mature ‘state’ of existence. ‘Religion and civilima’ are both the means of this transition and
descriptors of its end goal. This leads us to tre éssue, as Busby saw it: if ‘religion and
civilization’ had begun to effect this change ie tivell disposed’ natives, such that they gave up
their usual modes of utu and muru, trusting tortliesionaries and Busby to intervene on their
behalf, then where would that leave those not Boenced? Waikato’s party had brought guns
for their defence (and quite certainly for meanattdck), while Noa’'s party had brought women
and children and almost no weapons. In the absareenilitary force and the ‘dread of
vengeance’ to restrain groups like Waikato’s pattg, meek would be at the mercy of the

strong. Meanwhile self-interested Europeans, likadand Day, would seek personal profit by
encouraging Mori to sell disputed property and by provoking thienviolence in defence of

these contested rights. These were Busby’s viewlseofVhananaki case and the general state of
New Zealand in 1836-37.

Little wonder then that, while continuing to spedkhe role of the Confederation and the
Congress as a #dri Legislature for New Zealand, he believed itldooot succeed in
establishing order. British Legal Authority and maity force was required. It was required also
to defend the national honour. Waikato’s attack aagffront to the British Residency, and
thereby to the King himself. Busby believed theyaelalistic approach to bringing the Te Hikutu

offenders to justice was to call on military powBut without Bourke’s support, this never

170 Busby to Col Sec, 18 Jan 1836, No 84, p 184. dika bf ‘habitual obedience’ or ‘subordination’ thigher
authority was a key element of the existence aveeign state, see Wheaton’s definitions at n 96.
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happened’* A British ‘Protectorate’ and even the cession@dVernment’ was now the

language on Busby’s lips. A week after the Te HikWhananaki despatch, Busby argued:

In their late declaration of Independence, the Shpeayed that their Country might be
taken under the protection of the British Governtn&hey are perfectly convinced of
their incapacity to govern themselves, or to cop@ded with the novel circumstances to
which they are constantly exposed by the encroanteya# their civilized visitors. They
have as yet confidence in the British Governmamd,ibprotected in the enjoyment of
their Landed property, and their personal rightsigly would | am sure gladly become
the subjects of the King of England; and yield lu@ Government of their Country to
those who are more fitted to conduct it; and ndy éeel, but acknowledge the blessings
which they would derive from equal Government angartial Laws. But it is not
necessary to require from them even this sacrifiod; | submit for the consideration of
H.M. Government — whether the Islands of New Zedlaanght not be received under the
protection of H.M. on the same principle as thatrugrhich the lonian Islands are
constituted an Independent State, in all thingtvipertain to the real advantage of the
Inhabitants, in giving them such a share in thegsoment of the Country as is consistent
with its welfare; but reserving the ultimate authofor that power which affords that

protection its weakness requirgs.

Busby had already indicated the protectorate iddas 1835 despatch annexing the Declaration,
and it was to find even greater articulation in tésJune 1837 ‘plan of Governmeht® He again

referred to recent British practice:

[The plan of Government] is founded upon the pphebf a protecting State

administering in chief the affairs of another siaté&rust for its inhabitants, as sanctioned

171 Busby to Col Sec, 18 Jan 1836, No 84, pp 182-185.
172 Busby to Col Sec, 26 Jan 1836, No 85, p 190.
173 Busby to Col Sec, 31 Oct 35, No 69, p 157.
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by the Treaty of Paris in the case of Great Britaid the lonian Islands, and as applied, |

believe, in several instances on the border ofirdien possessioré?

Busby’'s somewhat sanguine assessmentaafridharacter, and his limited requests for a
constabulary and native guard in 1834, stand ittraetito his more extensive calls for British
intervention in 1836-37. He spoke reservedly in &laber 1834 of Rete’s midnight attack as
‘revealing a [negative] new trait in the charadkthe New Zealanders’, amongst their more
well known positive traitd’> Then he described adri as ‘on the very threshold of civilization’.
He added: ‘it is only necessary to acquire thenfickence, in order to lead them to whatever
changes in their social condition may best afftweht the blessings of established Government,
and impartial laws’. These types of hopeful comragas compared with his later pessimistic
ones, may well reflect differences of degree, riddied. Their stadial nature, in whichadri
accommodation to civilized legal forms ‘will no dattbe a work of time’, and in which

Christian instruction was foundational for civiltzan, was Busby’s mode of discourse in this

174 Busby to Col Sec, 16 Jun 1837, No 112, p 251. Bdsiscribed accurately the nature of the lonioniéRtorate.
Wheaton summarised its elements: ‘By the convertmrtluded at Paris [the Treaty of Paris of thenvie
Congress] on the 5th of November, 1815, betweertria$reat Britain, Prussia, and Russia, it islaed (Art. 1,)
that the islands of Corfu, Cephalonia, Zante, SiuM, Ithaca, Cerigo, and Paxo, with their depecigenshall
form a single, free, and independent State; uridedéenomination of the United States of the lofséemds. The
second article provides that this State shall begd under the immediate and exclusive protectidtisoMajesty
the King of the United Kingdom of Great Britain aimdland, his heirs and successors. By the thitidlevit is
provided that the United States of the lonian Idtashall regulate, with the approbation of the grtihg power,
their interior organization: and to give all paofghis organization the consistency and necesasetign, His
Britannic Majesty will devote particular attentitmthe legislation and general administration ofsth States. He
will appoint a Lord High Commissioner who shallibeested with the necessary authority for this pag The
fourth article declares, that, in order to cartpiaffect without delay these stipulations, thed_btigh
Commissioner shall regulate the forms of convolkdrggislative assembly, of which he shall direet tperations,
in order to frame a new constitutional chartertfa State, to be ratified by His Britannic Majesihe fifth article
stipulates, that, in order to secure to the inlzaibit of the United States of the lonian Islandsatheantages
resulting from the high protection under which tlzeg placed, as well as for the exercise of thesigcident to
this protection, His Britannic Majesty shall habe tight of occupying and garrisoning the fortressed places of
the said States. Their military forces shall beamte orders of the commander of the troops offiinnic
Majesty. The sixth article provides that a spectalvention with the government of the United Statiethe lonian
Islands shall regulate, according to their reventiesobject relating to the maintenance of thedsses and the
payment of the British garrisons, and their numlietse time of peace. The same convention shsdl ascertain
the relations which are to subsist between thiedrfarce and the lonian government. The sevenitiedeclares
that the merchant flag of the lonian Islands she#lr, together with the colors and arms it boreiptes to 1807,
those which His Britannic Majesty may grant asga $if the protection under which the United lon&tates are
placed; and to give more weight to this protectalhthe lonian ports are declared, as to honcaadymilitary
rights, to be under the British jurisdiction, conmgial agents only, or consuls charged only withdaee of
commercial relations, shall be accredited to théddnStates of the lonian Islands; and they staBbject to the
same regulations to which consuls and commercitagare subject in other independent States\\dezaton,
Elements of International La@L836), para 35, ch 2, part 1.

17> Busby to Col Sec, 28 Nov 1834, No 48, p 102.
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earlier period as much as the later pefiSatill, in 1834 he was telling British settlers ttthey
must be satisfied to rest the security of theiediand properties altogether upon their success in
conciliating the natives, and securing their prieec.*’” In the Declaration, paragraph four,
‘protection’ did not flow all one way. In this Buglacknowledged [bri for protecting British
subjects in New Zealand. The Te Hikutu-Whanandkiiand the Titore-Pomare conflict saw
Busby'’s fears for New Zealand's future take corefetm in his June 1837 ‘plan of
Government’ and the sending of his wife and farbdgk to the comparative safety of Sydney in
March 1836 after the Te Hikutu affdi’®

The Protectorate Proposal, 1837

Turning, finally, to the specifics of Busby’s ‘plar Government’ of June 1837, this
significantly extended previous recommendationsspetifically enlarged on Busby's
conception of a British protectorat€.Busby argued that the Declaration of Independence
‘articles of Confederation...established and decl#énedbasis of a Constitution of Government’
and therefore that ‘the rights of a Sovereign poeeisted in the rangatira of the Confederation
— ‘however limited the exercise of those rights hitiserto been'® It followed that the
Confederation rangatira were ‘competent to becoanggs to a Treaty with a Foreign
Government, and to avail themselves of Foreigrstasie in reducing their Country to ord&t".
Busby continued, elaborating on the notion of dquimrate state established by treaty:

The appearance of a Department of British Troapfylfilment of a Treaty with the
Confederation of Chiefs would not be a taking pssgm of the Country, but a means of

strengthening the hands of its native Governm&nt.

17 |pid, p 105.

177 Busby to Col Sec, 15 May 1834, No 41, p 90.

178 Busby to Col Sec, 12 March 1836, No 89, p 199.

17° Busby to Col Sec, 16 Jun 1837, No 112, pp 245-263.

180 pid, p 251.

181 pid, pp251-52.

182 |pid, p 252. See Wheaton’s summary of the loniostd®torate above, at n 174, which refers to Brisaiight to
garrison its forces on the lonian islands.
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In return for this ‘subsidiary force’, British sketts would only be subject to laws passed by or
consented to by the British Government and if thi@eement of such laws was ‘under the
direction and control’ of British officers (this waonsistent with Busby’s earlier idea
concerning a treaty for the purchase of harbous @unel a spirits’ prohibition regime). Revenues,
presumably from shipping and tonnage duties, wouttie first instance be applied to the
maintenance of the military presence specifiethéntteaty, and to pay the salaries of the
officials of the protecting power’s ‘Civil Governmg. Legislation applying in New Zealand
would, in most if not all cases, be legislation@&ed by the Congress, applicable both taM

and British (applicable to the latter on the badisfficial consent). Legislation would not

usually be a matter of Congress’ deliberation asdrdtion, but would be a process of simply
approving laws and regulations submitted to ith®y ¢hief British official or ‘Resident’ (a word
Busby continues to use in this context). Howe@emgress rangatira would be responsible for
promulgating and enforcing the laws in their owhe®r districts as ‘Conservators of the Peace’,
and would receive a ‘small salary’ for this funetid he distinction of this employment would be

capped off by the conferring of medal on each réirmyacontaining his nan&?

Maori authority (even if only instrumental) did natcewith the Congress. Congress would select
a few leading rangatira to act with the Residerd aative Council or executive authority. The
code of laws was to conform toali circumstances (as well as to ‘natural’ justité&)Busby

also recommended establishing a native police ftreg@prehend criminals. This would solve

the problem of individual chiefs having a conflatinterest, if they were related to the criminal.
This independent native police would be backedeyBritish military force. According to

Busby: ‘The vengeance of the Laws might not in meages overtake the guilty party, but the
act of a single individual would at once, and feelecease to be the occasion of a Civil war’.

This recalled one of the key issues that provokedtish protectorate idea in the first pld€e.

183 |bid, pp 252, 253, 255. It is quite clear that Byis conception of the Confederation was largelggislative

one, as expressed in the Congress, see Busby t8eCpll2 March 1836, No 89, p 199, where he tdlkbdtaining
further signatories to the Declaration or Confetiera thus making it ‘impossible for any persoresiablish a
political power in any part of the Island upon ajistative basis’.

184 bid, pp 253-54.

18 bid, p 254.
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These means of establishing social and politicatrod or law and order, over theakri
populace could be augmented by establishing a mktwidchools and by a periodical
newspaper that might further instruct the natiwedhe relative duties of the people and their

rulers, which are familiar to all ranks of the ptgiion, under established Governments'.

A court system would involve Justices of the Peam assessors (missionaries and settlers) and
native juries of ‘witnesses®’ In addition Busby recommended an advisory Coufocithe
Resident consisting of missionaries and settleusbl gave his reason for such a Council, in

recognition of the realpolitik of the New Zealantliation, as:

Unless a defined and specific share in the Govenhwiethe country be allotted to the
Missionaries, the British Government has no righéxpect that that influential body will
give a hearty support to its Representative. Imggodn which their own opinion is
different from his, and these will constantly arfise is speaking from experience], they
will persuade themselves that it is their dutya@oesle [withdraw formally] from him; and
should they, in the character which they have asgim themselves, of Guardians to the
Natives conceive it to be their duty to use thefluence in opposition to his measures,
they will occasion him no little embarrassment,rewden vested with the full powers of

a Government®®

There were other recommendations, including the@igpment of an independent commission
‘not connected...with this Country’ to investigatiéttitles of British subjects to land which
they claim to have purchased from the natives’, tarekcertain and fix these titles ‘upon
equitable principles*®® Busby also appeared to suggest an alternativeofvggverning the
country: that a charter of Government be grantel¢olony of British subjects, the foundation
of this colony being those already establishedetti@Perhaps Wakefieldian notions of modern
chartered or systematic colonization had alreadghred him. South Australia had been
established on that basis in 1836-37. Or perhapgasahinking of the old American colonies.

186 |pid, p 253.
187 |bid, pp 255-56. As described above.
188 |pid, p 257.
189 pid, p 260.
199 pid, p 262.
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His land interests were no doubt in the backgrdweré. Whatever was the case, this government
by charter rather than government from Westmirnsterugh a Governor or Resident seems
somewhat inconsistent with the bulk of his recomdagions. As he had previously argued,
‘humanity and justice’ dictated interference totpad an ‘infant nation’ by way of a protectorate
arrangement; this would also satisfy the (moral legdl) ‘scruples’ of other ‘Foreign Powers’

and forestall people like de Thiert$.In the last paragraph of the 16 June 1837 despetch
appeared to revert to this leading plan, refertmthe Declaration and speaking of an ‘infant

people’ established under the protection of thegkihEngland-*2

191 Busby to Col Sec, 18 May 1836, No 95, p 216; Busb@ol Sec, 16 Jun 1837, No 112, p 261.
192 Busby to Col Sec, 16 Jun 1837, No 112, p 263.
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Chapter 2: Te Wiremu and He Wakaputanga

Ki te mea ra ka wakarangatiratia koutou e te Tdptfattino rangatira ano koutou.

Te Kawenata Hou, 1837

... that most respectable portion of the English jgulthich holds liberty dear as life itself, and
hears with detestation every expression which savofuthe tyrant or the slave.

Rev David Bogue, 181%*

Question (b):
Do we know how Henry Williams understood the natureand effect of He W[h]akaputanga/
the Declaration, and, if so, did his Mori text effectively communicate that understanding

to the signatories?

This question seeks illumination of Henry Williamsiderstanding of He Wakaputanga. How
did Williams understand other declarations andrtiede internationally? What about his
understanding of the concepts of confederationratidnality in He Wakaputanga? How did

Evangelical theology affect views of indigenousepdndence and sovereignty?

In his Maori translation of He Wakaputanga, did Williamshomunicate his distinctive
understanding to the signatories? What does thetseX reveal of Williams’ understanding of
the nature and function of He Wakaputanga and teaWimnenga (the Confederation)? Williams’

critical involvement with te haki (the 1834 flag)dawith the Rete affair is important, as are the

193 John 8: 36, the New Testament: ‘If the son theeehall make you free, ye shall be free indeedV(iX. Maori
translation from, W Williams, J Shepherd and W Gy, transKo te Kawenata Hou o To Tatou Ariki te Kai
Wakaora a lhu Karait{British and Foreign Bible Society: Ranana/Londb841), fttp://books.google.com/books
27 July 2009). This is the 1841 printing of thegoral 1837 edition.

194D Bogue and J Bennettjstory of Dissenters, from the Revolution in 1688he Year 18080l 4 (London:
1812), fttp://books.google.com/book® June 2009), pp 152-153.
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hui and Krerorero attached to these events. All these eveilienced the development of He

Wakaputanga and Williams’ understanding of it.

The particular New Zealand context, theologicalemstandings of independence and nationality,
and Williams’ own beliefs or hopes concerning Negaland's future as aadri place, were
more important than any awareness of the law abnsit it is hardly likely, for instance, that

Williams would have read Vattel.

Henry Williams in the Records, ¢ 1833-35: A Short Bview

On his arrival in Peiwhairangi, Busby relied upbe €CMS missionaries, particularly Henry
Williams, to organise a hui at the Paihia Missionld May 1833. After Busby read the King’s
letter in English, Te Wiremu read a translatioiaori. Busby then addressed the hui in English
with William Williams translating. William Williamgrobably translated both letter and address
as later printed in Sydnéy? Of the 22 or so rangatira present, 10 to 15 responThe
missionaries insisted that custom dictated thentapn of a hakari for the 500 to 60CGidf

present. They evidently told Busby that he wouldehi find ‘presents’ for more than the 22 or
so rangatira preseft® He concluded his report to NSW praising ‘the eérer of the

missionaries [in their attempt] to render the cosfiee imposing in the eyes of the nativesnd

to impress their minds with the importance of #gwent to the future welfare of their

Country’ X’

TheMissionary Registefa CMS monthly publication which began 1813) relear this
‘inauguration of the British Consul’ as ‘an evenbimising, under the Divine Blessing,
materially to promote the protection of the Nasiveom the outrages to which they have
heretofore been exposed from British Subjects;thanl internal peace; and their consequent

advancement in civilization and social comfort’.€Tbulk of the CMS report consisted of a

195 This is recorded in Busby to Col Sec, 25 May 18885, pp 39-40.

198 Busby’s account is somewhat confusing: he refe@2tChiefs being present, but also talks about the
missionaries’ consulting about who to present iffts tp, on to the basis of rank or avoiding givioifence — 40
chiefs in total received the gifts of one blanked &ive-six pounds of tobacco each.

197 Busby to Col Sec, 17 May 1833, No 5, pp 34-38.
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simple reproduction of Henry Williams’ journal f&7 May, and an excerpt from Busby’s

address. In his journal entry, Te Wiremu recordedrtature of the hakari and its preparation:

At three [pm], the Natives were served with thepast of beef, potatoes, and stir-about.
As our [Maori mission] Boys have had some experience inithgortant duty, at our
Annual Meetings, our Visitors [Busby and the nasféicers] were a good deal surprised
at the order and expedition with which this assaublof New Zealand rank was
supplied, as the feast consisted of about 800 slisbiestructed of a plant similar to the

flag. All passed off very agreeab{?

The mission provided the kai for the hakari, andas obviously prepared by the young men of
the settlement with great skill and the use of locaterials™*® Williams’ reference to ‘this
assemblage of New Zealand rank’, that is, the rankhiefs, is noteworthy; he also used the
terms ‘principal men’ and the ‘Chiefs and Nobleglo$ land’ to refer to the rangatira. This
appears to reflect an identification of the rangatith the rangatira or nobility of England.
Williams’ diary account emphasizes the ceremorsakats of the occasion. His careful
description of the haka and challenge from the @ralag Maori group stands in contrast to
Busby’s less observant despatch. This reflectsdnemonial awareness, both from his

experience in Aotearoa and also, perhaps, fromauial backgrouné?®

Te Wiremu repeatedly exhibited his cultural awassna early dealings with Busby. In June
1833, when Busby arbitrated in favour of a Mairdataim against a conflicting Poyner claim,
he delivered his decision in the presence of H¥¥illfams, and provided Mair with ‘the English
translation of his Title deed’. This last commengint suggest that there was an originaldd

version of the Mori title deed® Also in June, Henry Williams estimated an annugleaditure

198 TheMissionary RegisterDec 1834, vol 22 (London, 1834), p 552. (Bushg the official party from HMS
Imogenewere hosted separately in the Williams’ residence.)

199 See Busby to Col Sec, 1 June 1833, No 13, pp 4ih4ghich Busby requests reimbursement for thstfiseef
provided by the missionaries for the hakari, arglifies this provision and expenditure as ‘absdubecessary, in
order to avoid producing an unfavourable impressiothe minds of the natives on such an occasion’.

200 TheMissionary RegisteDec 1834, vol 22, p 552.

201 Bushy to Col Sec, 1 June 1833, No 12, pp 45-48hAsame time Busby advised Mair ‘privately aggihe
conclusion that the British Government was in sy pledged to support him by force . . " in trespession of
his land.
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of £3 10s for the recruiting of a Native Guardassist Busby in his submission to NSW (the
Guard to comprise the sons of 20 or so ‘influer@ilefs’)*°* And Te Wiremu probably advised
Busby that the colour red (kura) needed to be dediun any flag proposed to rangatira. Te
Wiremu drew up the three alternative designs, dribase being the CMS ensign that was
eventually chosen as the flag of the New Zealandatra’® TheMissionary Registespoke in
glowing terms of New Zealand’s new ‘National Colsurt would stimulate commercial
enterprise and civilization and combined with thefal and religious improvement’ ofadri,

the country enjoyed ‘every prospect’ of becomingeigually’ the ‘Great Britain of the Southern

Hemisphere®®*

Te Wiremu played a prominent role in the immedaitermath of Rete’s attack on the
Residency. In fact, on the night of the attack, ifeand Marianne Williams were among the first
to respond, travelling quickly from Paihia to Waiga Marianne attended Agnes Busby who had
a few days prior given birth to the Busby's firkild. Soon after their arrival, an armed party
from the European shipping arrived but Henry petsdahem that there was no further ground
for concern and they returné¥.Te Wiremu may have advised Busby that he thought t
offender a European, as Busby notes assuranckis teffiect?’® Later, Williams guided
negotiations with rangatira and Busby on the appabgp punishment of Rete, and advised Busby
against insisting on the death penadfyThe missionaries also assured Busby that he shelyld

on the rangatira carrying out this punishnm@ht.

Busby did not always accept Williams’ advice. Irp&enber, Busby refused to support a local
delegation headed by Henry Williams calling foraaon liquor imports into the Bay of Islands.

He believed that without the legal means to enferagh a ban, it would surely be evaded with

202Byshy to Col Sec, 17 June 1833, No 20, pp 58464 @uard to comprise the sons of 20 or so ‘infliaént
Chiefs’).

203Byshy to Col Sec, 13 Jan 1834, No 32, pp 72-73bBto Col Sec, 22 Mar 1834, No 38, pp 84-86.

204 TheMissionary RegisteDec 1834, vol 22, p 553.

205 Byshy to Alexander, 17 May 1834, MS 46, AML.

206 B;shy to Alexander, 17 Nov 1834, MS 46, AML.

27 See nn 59 and 60.

2% 3ee n 66.
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impunity?°® A month later Busby opposed McDonnell's attempenéorce a liquor ban at

Hokianga. When Henry Williams renewed that reqiresiie Bay, Busby again refuséy.

The marked contrast between Busby and Williamssqpealities later led to something of a
breakdown in their relationshfp? Williams was a man of action, quick to become gegain ‘te
mura o te ahi’ (the flame of battle), even whenagegl in peace-making. He was of a
predominantly practical rather than a theoretieat of mind, despite philosophical engagement,
as with his later description of the Treaty as ggMaCharta. Busby’s despatches, by contrast,
reveal a greater tendency to engage in considaratioonstitutional issues. Busby'’s objections
to a spirits’ prohibition regulation were varioushat: there was no legal authority to pass it and
no appropriate means to enforce it; a treaty wasired with rangatira to purchase the rights to
take harbour dues to fund such a regime; and/otheaConfederation needed to be party to
such a treaty or sanction as a collective any seghlation>*? Williams, on the other hand,
probably shared with Lord Glenelg an Evangelicatt®n to the effects of ‘ardent spirits’ and

its associated trading practices oadd.?*?

Henry Williams was present at tharkrorero at Waitangi on 28 October 1835. He seeos m
likely — based on past practice and his leadershipe CMS — to have taken the leading role in
explaining He Wakaputanga to the assembled raag#tgide from the missionary witnesses to
the Declaration (G Clark and Williams), he is thmyamissionary whom Busby mentions by
name in his 31 October despatch. Williams advisesbB at the 28 October hui that the 35
‘Chiefs and leading men’ present were ‘a fair repreation of the population of the Country,
from the North Cape, Southwards to the River Tharfiés

As for the English and Bbri texts of He Wakaputanga, Busby evidently dichttee English text

and then passed it to Williams and his colleagoesrénslation. He wrote:

209Byshy to Col Sec, 10 Sept 1835, No 65, pp138-&4d;see discussion at n 71.
219Bysby to Col Sec, 10 Oct 1835, No 67, pp148-156@; see discussion at n 73.
21 See Busby to Alexander, 20 Dec 1837, MS 46, AML.

212 5ee discussion at n 71.

23 5ee quote from Glenelg at n 139.

24 Busby to Col Sec, 31 Oct 35, No 69, pp 152-153.
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The Declaration of Independence, was transmittededrevd. Henry Williams to be
translated, with a request that he and his colleageould offer any suggestions for its
improvement which might occur to them, but no sstjga was offered, nor had | any
reason to doubt that the declaration was entingpy@ed by all the Missionaries who

had an opportunity of examining?it

While Te Wiremu probably played a leading roleramslating from English to Bbri, he

probably received assistance from other missiosafiéanuka Henare suggests that Busby and
Williams prepared an initial &bri draft to be read out to the assembled rangatik&aitangi on

28 October. After debate and discussion Henare\esia revised draft was read out and then
marked with moko or signatures. Henare also sugdgleat the kaituhituhi or ®&bri scribe listed

on the signed He Wakaputanga, Eruera Pare, as¥isligains and Busby with the original

Maori draft or some aspects of translatfohBusby’s account however suggested that this
scribe, the ‘son of a chief’, merely wrote out fimal He Wakaputanga copy; he did not indicate

any role in drafting or translation®

The exact sequence of texts is unclear. Busbyiffication of the English text commonly
available today describes this as a missionarpstedion’ of the ‘Declaration of the Chiefs?
This implies that missionaries translated the fgighed Mori text into English. This supports
Henare’s account that there never was an origingligh text. Loveridge, however, argues

convincingly that this ‘translation’ was very likebased on, perhaps identical to, Busby’s

21%Busby to Col Sec NSW, 16 Mar 1836, No 91, CO 209/213, (and cited by Loveridge, ‘Declaration’, )1

%18 500n after his arrival in New Zealand, in 1823nHeWilliams organized regular meetings of his rigeary
colleagues to formalize their learning of te redd¥. Translating the Anglican liturgy and the Bildeon became a
means to learning and later the focus of thesepgrodithough he did not take a leading role inttla@slation of the
1837 New Testament, unlike his brother William, N&lih Yate and William Puckey, Henry did take anacpart

in these language-translation groups especialllgérearlier years. See L M Rogefg, Wiremu: A Biography of
Henry Williams(Christchurch: Pegasus, 1973), pp 56, 63n, 69828102, 122n.

2" HenareFrom Tribes to NationHenare’s account is unclear: he suggests thar&mare ‘assisted’ Williams and
Busby as a ‘scribe’, which does not imply translafionly copying (p 187); he later suggests tha¢ Ralped in the
translation of an English text intoddri (p197). This last point is also confusing, aanlre also states that the
English text we have is a ‘missionary translatiohthe final Maori text — what the missionaries thoughidfi were
doing (pp193, 197); and see next paragraph.

48 Cited in Loveridge, ‘Declaration’ , p 12, citingport in Sydney Morning Herald of 6 July 1840, ceming
proceedings in NSW Legislative Council of 30 JuBéQ.

4% Orange, Treaty, pp 255-256, being a transcripioihe English text fronfracsimiles of the Declaration of
Independence and the Treaty of WaitafWjellington: 1976) being itself a copy from H Hrfan (1877).
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original English draft referred to abo%@.Henare’s view that the initial 6ri text could well

have been altered as a consequence ofatteedeero of rangatira has a ring of truth to it.

As a sequel to the signing of the Declaration, Kéfiliams recommended to Busby the
erection of a ‘weather-boarded’ House of AssembMvaitangi to accommodate chiefs and
encourage them to attend regular meetings ther@8ddctober Busby had loaned each chief ‘a
Blanket and expressed my regret that | had no agmmation to offer him’. He indicated that 18
months previously (in early 1834) he acquired thening timber and flooring for such a

building, but had to use it for ‘another purpoSgie NSW Legislative Council and Governor
Bourke ensured that Busby’s Residency was ofteemnfuthded?? There is little reason to doubt
that the materials intended for the House of Assgmhas used for a legitimate purpose (perhaps
for storing supplies, or even building his own h®u¥ et it remains something of a mystery why

Busby failed to make funding requests for suchitding.

This may be explained by the uncertain situati@atd by the Te Hikutu-Whananaki affair in
January 1836. At that stage, and for one or twosydlowing, the safety of his family and the
failure of Busby’s superiors to provide him withnggble support preoccupied Busby. Certainly,
the failure to arrange the construction of this s®of Assembly or Parliament can not be
attributed to Williams or the missionary body, wiiould not have considered this their duty.
The fact that Williams raised the point though aades that he envisaged adv Parliament in

a similar way to Busby.

Nga Whakaaro o te Wakaputanga — the Language of the R&ration (M aori
text)

Article 1

Ko matou, ko nga Tino Rangatira o nga iwi o Nu fiireraro mai o Hauraki kua oti nei
te huihui i Waitangi i Tokerau i te ra 28 o Oketal85, ka wakaputa i te

220 gveridge, ‘Declaration’ , p 13.
221 Bushy to Col Sec, 3 Nov 1835, No 70, pp 158-159.
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Rangatiratanga o to matou wenua a ka meatia ka waleaa e matou he Wenua

Rangatira, kia huaina, Ko te Wakaminenga o ngaiaNu Tireni.

In the analysis (above) of the English text of HaeRaputanga, the first article was intended to
effect two things: it declared the independencthefcountry of New Zealand, and it constituted
by means of that declaration an ‘Independent Statéed or named ‘The United Tribes of New

Zealand'.

In the Maori text, the declaration took the form of ‘ka waldéa i te Rangatiratanga o to matou
wenua’, literally ‘cause to come forth the Chiefighip of our land’, though wakaputa could also
mean ‘declare’ or ‘announce’. The ‘Independent&taendered in Mori ‘he Wenua

Rangatira’, meant ‘a Chief(ly) Land’ or ‘a Free @tny’, which was caused or made (‘ka
meatia’) and declared (‘ka wakaputaia’) by the &tirg, to be named (‘kia huaina’) ‘the
Assembly of the Tribes of New Zealand’ (‘Ko te Wakaenga o nga Hapo Nu Tireni’).

The questions this chapter seeks to answer aret WdsaTe Wiremu’s understanding of the
Declaration; and did the adri text convey that understanding to the rangaigaatories?

When he came to translate Busby’s English textVdidlams understand other declarations of
independence elsewhere? What would the Englishepdiod an ‘Independent State’ have meant

to him?

Henry Williams and most of his fellow missionar@®ebably lacked a detailed understanding of
the American Declaration of Independence (1776).tNe American Revolution was still within
living memory in the 1830s and continued to infdima British imagination. Its memory was
especially relevant to England’s Dissenting chuschigose outside the established Church of
England. Although Williams and his CMS colleaguess@vAnglicans, their low-church
Evangelical convictions meant their religious bislieere more allied to the Dissenting or
Nonconformist tradition. They believed in the catity of the Bible, the Cross of Christ,

conversion, and social activism or humanitarianiéhwilliams came from a Non-Conformist

%22 5ee summary of these four characteristics of Esfizaism in Dingle, ‘Gospel Power for Civilizatigmpp 16-
19.
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background. His grandfather was the Dissenting s8témiat Gosport Congregational Chapel on
the southern coast of England (opposite Portsmdattsome twenty years (1750-1770). His
father and the family continued to attend the Gasgbapel until the family moved to the
Midland city of Nottingham in 1794, but continuediave connections with the church until he
was formally accepted into the membership of thetl€dsate Chapel, a Dissenting congregation
in Nottingham, in 1802. The Reverend David Boguespiring tenure at Gosport for a
staggering 47 years (1777-1825) is perhaps a raslspWilliams’ father was reluctant to
finally leave Gosport. Bogue was a founding mendf¢he London Missionary Society in 1795
and his theologically-informed and reasoned wrgif@nd presumably sermons) along with his
missionary zeal must have been reasons for hiess¢ Quite probably the Williams family
had Bogue’s writings on its shelv&4.In a four volume work entitleHistory of Dissenters
Bogue and his fellow author articulated the sympathEnglish Dissenters with their American
‘brethren’ over the American Revolution:

The principles of liberty appeared to the [Englidigsenters to be endangered in this
unnatural contest [between Britain and her Amerimalonies]. The haughty tone of the
British ministry, and the unqualified submissionig in the day of their success, they
demanded from the Americans as the condition afrreiiation and favour, gave rise to
the strongest suspicion that it was their desidgiotge chains for the vanquished
colonies, and to hold in their own hands the déspash. It had been well if they had
used milder language, and uttered sentiments nagonant to the feelings of that most
respectable portion of the English public, whicldsdiberty dear as life itself, and hears

with detestation every expression which savoutsetyrant or the slave®

Bogue explained the attachment of the English Digse to the Americans as a ‘religious
union’, as ‘many of the colonists, in almost evstgte, maintained the same doctrines of faith,

and the same system of church government as thesss&f

22N T H Williams, ‘The Williams Family in the #Band 18' Centuries’, 2003, p 35.

224 The Rev D Bogue is recorded as staying with théiaitis family and speaking at the Castle Gate Chiape
Nottingham in 1801, a service attended by the Wil family (see ibid, p 33).

225D Bogue and J Bennetijstory of Dissenters, from the Revolution in 1688the Year 1808/0l 4 (London:
1812), fttp://books.google.com/book® June 2009), pp 152-153.

228 |pid, p 153.
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The English, the Dissenters especially, felt ke¢inéyseparation of the confederated American
states from the British nation and empire, but agu# writes, many English Dissenters saw in it
the creation of a free polity in which religioubdity was assured’ This was no new doctrine.
The English, the ranks of Dissent included, belietreeir constitution free, even though it was a
church establishment. It was free precisely becawsas based on a reformed Protestant faith
(both Anglican and non-Anglican) and defended Byr@testant King. Bogue may well have
been on the more radical side of Orthodox (Caltjidéssent, but his basic view, of English
liberties being essentially negative liberties attis, freedom from tyranny and slavery — was
shared by the bulk of the British nation. Dissesmtdso understood this liberty as the right to
exercise private judgment (‘conscience’) in matt#reeligious doctrine and forms of church
government. Written in the aftermath of the abotitof slavery in 1807, Bogue’s language also
contains echoes of anti-slavery language (‘the aésfash’). The contrast between political

(and religious) slavery and political liberty waswever, a long-standing English tradition.

This English Protestant language of liberty echwillin the English and &bri texts of the
Declaration of Independence 1835. An ‘IndependéstieSor ‘he Wenua Rangatira’ was one in
which religious and civil liberty reigned. If Wilims and his CMS colleagues were not aware of
the finer details of the American Declaration, teyuld have had some comprehension of both
its related religious and civil implications. Althgh the American colonies had asserted their
liberty by separating themselves from British imalecontrol, Williams would certainly have
believed the British Empire should supporidvi rangatiratanga in 1835. The 1835 British
Empire was more humanitarian and more Christiam ¢ven its 1776 counterpart. In this

context, also, any French attempts to control Neal@nd were a dim prospect.

The missionaries, in general terms, looked forwtard New Zealand in which all its inhabitants
were ‘rangatira’, that is, liberated from all formoislavery — spiritual, material, and political,

although not without hierarchy — ‘nga Tino Rangator the ‘hereditary chiefs’ of the

22 Bogue and Bennetistory of Dissenterspp 153-155. Even loyal British Americans of theatitime colonies’
New Brunswick, Nova Scotia, and others, saw the #gaa Revolution in this way in the 1830s-40s, 6ee
Marquis, ‘In Defence of Liberty: I7Century England and £9Century Maritime Political CultureUniversity of
New Brunswick Law Journabol 42, 1993, p 82.
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Declaration’s first article. They saw hierarchycassistent with freedom. British (Burkean)
conservatism saw hierarchy as essential to lib&tg. religious or spiritual connotations of ‘he
Wenua Rangatira’ (‘fan Independent State’) and ‘Rérgfanga’ (‘Independence’) predominate
in the Maori text of He Wakaputanga. Two or three passages the Bible will help explain
this connection between the material and the sgitit® In the Book of John, chapter 8, versus
31-32, the 1837 lbri translation of the New Testament (Te Kawenava Head:

Me i reira ka mea atu a lhu ki nga Hurai i wakapéha ia, [']Ki te mau tonu koutou ki
taku kupu, he tino akonga ano koutou naku; A e mhitaitou ki te pono, ma te pono
koutou e wakarangatiratia[’]. (Hoani 8:31-32)

(Then Jesus said to those Jews which believedron[fjiif ye continue in my word, then
are ye my disciples indeed; And ye shall know théht and the truth shall make you
free[]. (KJV))

To this statement, the Jews responded that theg therdescendents of Abraham and had never
been anybody’s slaves (‘He wanau matou no Aperahkatere ano matou i wakaponongatia ki
tetahitangatd v 33a); what then, they said, did Jesus mearalging ‘Ye shall be made free'?

(‘e wakarangatiratia koutou’ v 33b). Jesus explditiet everyone who sinned was a slave of
sin, but that:

Ki te mea ra ka wakarangatiratia koutou e te Taptattino rangatira ano koutou (v
36).229
(If the son therefore shall make you free, ye shalfree indeed. (KJV))

In this teaching, Jesus was using a human reldtiprsthat of master and slave to illustrate the
truth that if a person followed him then he wouldmember of God’s household and would
not be a slave of anybody or anything, in particsla. The missionary translators (William
Williams, James Shepherd and W G Puckey) usedlse&@éionships existing in Bbri society

228 Fyrther analysis of the uses of rangatiratandgherBible and Evangelical views of the nature ofegament will
take place in chapter four, with reference to thealy translation.

229\\ Williams, J Shepherd and W G Puckey, traste Kawenata Hou o To Tatou Ariki te Kai Wakaarthu
Karaiti (British and Foreign Bible Society: Ranana/Londb841), fittp://books.google.com/book®27 July 2009).
This is the 1841 printing of the original 1838 Rai&dition.




78

— rangatira and pononga(slave or servant) in pdatic- in a similar way. Two aspects of this
usage are noteworthy. First was the way they turardatira from a noun into a (passive) verb:
rangatira became wakarangatiratia. They used ttialstatus of rangatira to convey the
spiritual state of being free from (or independafjtsin. Second, they transformed this spiritual
connotation back into a social one in the starttogclusion that ‘you (all) shall be true
rangatira’ — in the phrase ‘he tino rangatira aoot&u’. This is indicates the missionaries’
general view that, with the conversion of chiefd @eople, New Zealand’s @dri) inhabitants

would all become ‘rangatira’, liberated from altias of slavery, social and spirituf.

Another New Testament passage illuminates the amasies’ understanding of Christian faith
and human freedom. The book of Galatians insphledReformation. It convinced Martin
Luther that only faith in Christ could save himatitne could not by saved by conformity to any
human standard or laf#"* For Evangelicals, justification by faith was ttentral doctriné>?
Galatians chapter 5, verse one, in the 1837 Neuvafresnt, read:

E tu ra koutou i te rangatiratanga kua wakarargf#inei tatou e te Karaiti, a kei puritia
ano hoki koutou e te herenga o te ponongatatiga.
(Stand fast therefore in the liberty wherewith Ghhath made us free, and be not

entangled again with the yoke of bondage. (KJV))

Just as with the passage from John above, freeddibreaty in Christ (‘rangatiratanga’)
contrasts with slavery (‘ponongatanga’), even i islavery to human laws and traditions.

‘Rangatiratanga’ denotes a state of true humarspindual freedom. In Te Kawenata Hou it

230 As Dingle argues, faith in Christ and the atoregver of the Cross, together with the Word of Gibe Bible),
was viewed by the CMS missionaries as ‘the meawsvidization’, as the foundation of all transfortian, which
was firstly moral and spiritual and then matergalgial, and political, see Dingle, ‘Gospel Powar@ivilization’,
ch 5.

%! Galatians is often referred to as ‘Luther’s bofa’this reason. A key verse was 2:16: ‘Knowingtthanan is
not justified by the works of the law, but by tlzétl of Jesus Christ, even we have believed insJ€uist, that we
might be justified by the faith of Christ, and fgtthe works of the law: for by the works of thevlahall no flesh
be justified.” (KJV)

232 B Hilton, A Mad, Bad, and Dangerous People? England 1783-1846ord: Clarendon Press, 2006), pp
179,182,183. Justification by Faith was the certtoaltrine — a ‘festish’ — for evangelical Claphamghicans, says
Hilton. Anselm and Calvin were sources for the @ption of sin as a ‘debt’ that had to be ‘redeentsdChrist’s
atoning work.

#33\v Williams, J Shepherd and W G Puckey, traste Kawenata Hau
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often represents ‘the kingdom of Heaven’ (‘te raimgianga o te rangi’) or ‘the kingdom of
God’ (‘te rangatiratanga o te Atua’). Although g sense, the word rangatiratanga meant the
rule or reign of God, it also referred to a statevhich all human beings were rangatira — free
from sin, free to be children of God. This was iadlst realized in this life, only fully realised in
heaven or in the next world. In a later translatbthe New Testament, Romans 8: 21 described
this end state in this manner: ‘Tera te mea hanghakaateatia mai i ta te pirau
whakataurekarekatanga, whakarangatiratia ake &ikicte kororia o nga tamariki a te At/&"
(‘Because the creature [or creation] itself alsalldbe delivered from the bondage of corruption
into the glorious liberty of the children of GodJV)). The use of the root word ‘taurekareka’
for ‘bondage’ in this 1868 translation is strongen the word ‘pononga’ used in the 1837
translation passages cited above, but the usehafKarangatiratia’ for liberty or liberated is
consistent with the 1837 translation.

These biblical uses of ‘rangatira’ and its variasepart from concepts of the law of nations or an
‘independence’ or ‘freedom’ seen in merely sectéams. Rather, a British Protestant language
of liberty that was inherently theological in toren be seen as latent within both texts of He
Wakaputanga. This liberty was fundamentally a iy’ one, conceived as a relationship with
the Creator restored through the atoning work stig&€hrist on the Cross. In being regenerated
by the atoning work of the Cross, by the actiothef Word of God and the Spirit of God,
individuals and communities would be enabled tal leealthy, moral, and productive lives. The
‘fruit’ of this process would be civilization, that, social well being, peace, and material
prosperity?>

The other dimension to this spiritual liberty wasedom from the dominion of Satan. Thomas
Fowell Buxton, prominent Evangelical and successdVvilliam Wilberforce in leading the anti-
slavery campaign in the Commons, wrote concernis@teparation of the Aborigines

Committee Report in 1837: ‘The next few months\ag important, as in them the Aborigines

24Ko te Paipera Tapu, ara, ko te Kawenata Tawhitoten&awenata HoBritish and Foreign Bible Society:
Ranana/London, 1868tfp://books.google.com/book$ August 2009).

#5D CoatesThe Principles, Objects, and Plan of the New-Zedl&ssociation Examined, in a Letter to the Right
Hon. Lord Glenelg, Secretary of State for the Cms(London: Hatchards, 1837), p 41. Coates arguedhieaNew
Zealand mission should be left alone and coloropapirevented for fifty years to enable the diffusad ‘the
blessings of Christianity, and its inseparabletfryi civilization, and social well being’.
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Report will be settled. Most earnestly | pray tihahay stop the oppressor, and open the door for
the admission of multitudes of heathens to the él€hrist.?*® The ‘oppressor’ could be
construed as a reference to the pernicious eftédEsiropean colonization on aboriginal peoples,
but also, behind this, to the dominion of Satang wiorked through men and their systems or
institutions. This extract from Buxton’s privategess shows that he envisaged his work in
primarily theological terms. In considering theaténship between missions and British

Empire, Rowan Strong writes that:

for the Evangelicals of the nineteenth-century Nima&land mission, as much as the
Anglicans of the eighteenth century, the worldhef British Empire — indeed, the globe
generally — was divided ontologically and theoladficinto Truth and Error, God and
Satan, Light and Darkness. So the imperialism e$¢hmissionaries was primarily
theological, rather than political or economic. iFle®ncern in the colonies of the British
Empire was to replace Satanic darkness, and Higmars with the true light of the

gospel of Christ of the one and only G34.

This ‘Satanic darkness’ could be represented afiaythe activity of immoral Europeans as it
could native superstitions and customs. Coatespl&in’s, and Glenelg’s references to the ‘evil’
inflicted on Maori in their accounts of the ‘state of New Zealaddfing 1837-1839, can be

understood in this light.

Beyond concepts of spiritual and civil liberty, Exgelicals conceived the ‘nation’ itself in
theological terms. Buxton’s son (the editor of Kiemoirg wrote that he ‘was anxious to render
[the Aborigines] report a sort of manual for théufie treatment of aboriginal nations in
connection with our colonie$® The Report spoke of the ‘national independencéhef South-
Sea Islands’, that is, the islands of New Zealarditae Pacific. The frailty of these ‘foreign
states’, which lacked civil governments or countptinish (British) offenders or regular armed
forces to ward off foreign powers, was problemalite desire to respect their national

238 ¢ Buxton, edMemoirs of Sir Thomas Fowell Buxton, Bdifth edition, (London: John Murray, 1866),
(http://books.google.com/book4 August 2009), p 425.

27 R StrongAnglicanism and the British Empire ¢.1700-1§8ford: Oxford University Press, 2007), p 263.
28 Buxton, edMemoirs of Sir Thomas Fowell Buxtqn425.
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independence and yet the need to control Britisliests was doubly problematic, indicated the
Aborigines Report>® Dandeson Coates, lay secretary of the CMS, glasseReport’s
conclusions by saying that any scheme of Governinggrference in New Zealand was to be
‘grounded in the recognition and maintenance ofWdagovereignty’, (which was true except the
Report had not used the phrase ‘Native sovereipfity’

Issues of extra-territoriality aside, the fact ttreg Report did not ascribe ‘national independence’
and ‘foreign state’ status to these island natlwased on the existence of declarations of
independence or the presence of civil governmenivilization, was noteworthy. Yet if their
independence was not founded in some constitutdiaty or a declaration of such, then on
what was it founded? The answer must be foundarEtrangelical provenance of the Report and
the theological perspective of its key playersoAd tradition of Biblical interpretation saw the
nation as a moral person: God both made and déhlnations®** William Wilberforce, in his
1807 work justifying the abolition of the slavedea made a portion of Acts 17:26 appear on the
title page: ‘God hath made of one blood all natiohsien, for to dwell on all the face of the
earth’?* Clark confirms that at this period national idgntias still seen by many in terms of a
providential or God-ordained history (along withditions of liberty) and not in terms of an
ethnic, language or culture-based nationafi$h@n this view, the Mori nation of the 1830s was
independent and free because it had been ordajnée ICreator as an independent nation; the
fact that it was characterised by people ethnidddilynesian or who shared a common language
was a secondary consideration. Moreover, in the @weBuxton, Coates, Williams and their
Evangelical contemporaries, it was independentfeaalquite apart from any declaration of

independencé&*

%9 Report of the Parliamentary Select Committee orrigbwml Tribes, (British Settlements), Reprintedthw
Comments, by the ‘Aborigines Protection Socif@tghdon: Ball and Chambers, 1837),
(http://books.google.com/booké August 2009), pp 128-130, (hereafter ‘Aborigifeport’).

%49 CoatesThe Principles, Objects, and Plan of the New-Zedlassociation Examineg 32.

241 Clark, The Language of Liberty 1660-183255.

242\ Wilberforce A Letter on the Abolition of the Slave Trade; Adseg to the Freeholders and Other Inhabitants
of Yorkshirg(lLondon: T Cadell and W Davies, 180Mttp://books.google.com/book®7 July 2009).

243 Clark, The Language of Liberty 1660-183% 52-55.

244 And it was truly free because this ‘nation’ or gpée’ embraced Christianity and the freedom of &hiboth
spiritual and social, (as in the above analysi®xris from Te Kawenata Hou). Busby wrote to Buxbonl2 March
1833 from Sydney. He was fervently opposed to ¢pdacement of NSW Governor Darling by Bourke, sasty
Ltrs qMS [352] ATL, pp 3-5.
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Other contemporary sources, besides Evangelical, aleenonstrate that the nation was not
conceived in ethnic nation-state terms. Johnsbicsonary (1824) defined ‘nation’ simply as ‘a
people distinguished from another people’. Thetionary defined ‘national’ as ‘publick,
general, not private, not particular’, and ‘natilityavery simply as ‘national characte?®> The
1837 Te Kawenata Hou rendered the Acts 26 passagediby Wilberforce (above) as: ‘A ka
oti i a ia te hanga ki te toto tahi nga iwi katoaga tangata hei noho i te mata katoa o te wenua’.
The Maori term ‘iwi’ paralleled well the English word ‘tian’. The application of the word
‘nation’ to North American tribes is a pertinenthgoarison. These definitions contrast with the
Concise Oxford1995) which defined ‘nation’ in the terms modehase come to think of it as

‘a community of people of mainly common descendidry, language, etc., forming a state or
inhabiting a territory’. The last phrase gives tedinition its particularly nation-statist flavaur
However, if we are looking for this later ninetdepentury nation-state centred conception of
the 1835 Declaration, we will struggle to findRather, the missionary translators of the
Declaration understood nations and people-groupsite divine origins. Their own nation not
only had divine origins but had been long influethbg Christianity, and in the Providence of
God it had become a leading Protestant nation astahg nations of the world. Such
‘nationalist’ sentiments were balanced by the Eedingl conviction that all peoples of the world
were equal before God in terms of salvation. Thisception of universal humanity was

probably more important in Evangelical thought tipaimitive nationalism or patriotism.

In light of this discussion, the words used in@etione of He Wakaputanga, in particular ‘he
Wenua Rangatira’ and ‘Rangatiratanga’, expressdxsisthey could Te Wiremu'’s conception

of ‘an Independent State’ and ‘Independence’. Wretihey conveyed to hbri the various
conceptions analysed above is a further questiooadiesideration. The fact that ‘rangatira’ was a
status and title embedded ira®fi usage and practice suggests that its uses Walaputanga
would have conveyed the ideas of social or ‘ciirdedom and liberty, to rangatira. The contrast
between ‘he Wenua Rangatira’ and its hypothetipglosites, ‘he Wenua Pononga’ or ‘he
Wenua Taurekareka’ would doubtless have lingerabeir thoughts. Ngpuhi still had slaves or
was in the process of releasing them in 1835. Témodrse of taurekareka(tanga) or slavery to

Queen Victoria assumed some prominence in1840rengdars following, and had to be

245 JohnsonA Dictionary of the English Language
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combated by missionaries who did not believe salth The spiritual connotations of these
contrasting states of rangatirataga and ponongaftaugekarekatanga would perhaps also have

been understood by those rangatira influenced Isgionary teaching.

Article 2

Ko te Kingitanga ko te mana i te wenua o te wakangia o Nu Tireni ka meatia nei kei
nga Tino Rangatira anake i to matou huihuinga, arlea hoki e kore e tukua e matou te
wakarite ture ki te tahi hunga ke atu, me te tahiénatanga hoki kia meatia i te wenua
o te wakaminenga o Nu Tireni, ko nga tangata areake=atia nei e matou e wakarite
ana ki te ritenga o o matou ture e meatia nei matomumatou huihuinga.

The second article of Busby’s English text enuneztdihe powers to be exercised by the
independent state of the United Tribes of New Zwald@he generic supreme or ‘sovereign’
authority came first, followed by all legislativewers, and lastly, all executive powers or
‘function[s] of government’. The exercise of thggmvers was expressly limited to the territories
of the said United Tribes. These powers could bésdelegated by way of legislation (Busby
being a likely ‘delegate’). All legislation was be@ made ‘in Congress’, the first of two uses of
this word.

Te Wiremu'’s choice of ‘Kingitanga’ (‘Kingship’) folsovereign power and authority’ was
obvious: the King was the English sovereign. Somaervunderstood the nature of ‘Kingship’,
‘Kingitanga’ or ‘sovereign power’ from visits to Gtand where they saw the opulent
possessions and palaces of the monarch. Many nsredyNSW and saw the powers exercised
by the King's governors there. ‘Mana’ for ‘sovenmeigower and authority’ was also a natural
choice. Its various meanings span ‘authority, alhtinfluence, prestige, power’, and the
adjectival forms of these words, ‘effectual, birgliauthoritative’, and ‘having influence or

power 2** Mana was however not theabti equivalent of Kingitanga. A king was someoneowh

248 1 W Williams, Dictionary of the Miori Language seventh edition (Wellington: G P Publications71p p 172
(for mana).
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exercised supreme authority; mana was the authitsél. If an equivalent had been sought by
the translator, ‘Rangatiratanga’ was the obviousias but it was not used, perhaps for the

reason that it had already been used in articldamédependence’.

Another reason for not using ‘Rangatiratanga’ v, targuably, Nori rangatira did not
exercise a ‘supreme power and authority’ over thafi in the same way that the British
monarch was conceived to hold such a power (evienviis a symbolic supremacy.
Arguably, also, there was noalgri word that denoted or connoted a ‘supreme’ poimeana’
representing any kind of authority or power (althlowonjunctions could be found in ‘mana nui’
and ‘tino nupi’). ‘Ariki’, meaning the first born dd leading family, hence a chief or priéétwas
a possible candidate for a ‘sovereign’ or ‘supréoné’,>*° but to use ‘Arikitanga’ might not
have been a judicious choice as it might have daptkar excluded rangatira who could not
regard themselves as ariki. Whatever the reasolyif@emu chose to conjoin the English
derived proper noun ‘Kingitanga’ (itself a missioypaonjuction of ‘Kingi’ and ‘tanga’) with the
Maori noun ‘mana’ to convey the phrase ‘sovereign @oand authority’. It is submitted this

conjunction would have conveyed the English seppeapriately to rangatira.

Like the English text, the Bbri text confined the exercise of this authoritpgeaphically to ‘te
wenua o te wakaminenga o Nu Tireni’ (the landshefdssembly of New Zealand) and to the
hereditary chiefs and heads of tribes in theiremile capacity, rendered ‘kei nga Tino

Rangatira anake i to matou huihuinga’ (at/in theeT€hiefs only of our gathering/meeting).

The proposed legislative power of te Wakaminengsexgressed in the adri text by ‘te
wakarite ture’, literally, ‘the arranging/prepamti(of the) law’, or simply ‘the law making'.

‘Ture’ was a missionary word introduced from Takwtiere the missionaries used it to denote

%7 This is notwithstanding the fact that a ‘Chiefdonds defined as a ‘sovereignty’ in Johnsdbistionary (1824).
‘Chief’ was defined as: a military commander (Mif)p ‘chieftain’ as: a leader; a commander (Spenskee) head of
a clan (Davies); and ‘chieftainship’ as: heads&méllett). Chapter four on the Treaty translatioguas that Mori
chieftainship was a different kind of sovereigmyrh English monarchy. It was akin to a military acoander’s
authority, not a governmental institutional authpolike that of Her Majesty the Queen.

248 \vjilliams, Dictionary of the Mori Languagep 15.

249 JohnsonA Dictionary of the English Languag#824).
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the Torah, that is, God’s law, or the Mosaic Lavite Old Testamerft’ The use of this
missionary-derived word in Biblical translation andHe Wakaputanga would have conveyed to
rangatira a notion of law or custom different frddaori tikanga. The notion that this law was to
be ‘enacted’ by them (‘e meatia nei e matou’) iitticollective capacity (‘i to matou huihuinga’)
was also a foreign notion. adri tikanga was not so much made as inherited by ganeration.
That law should be made by the Wakaminenga in thelruinga only was contrary to the
existing model where each rangatira andihagnducted their own affairs in accordance with
tikanga®>! A supra-tribal authority was being created. Howchtangatira understood these
introduced notions in October 1835 is difficultsay.

Another Maori word for custom, ‘ritenga’, was used in artithe. The phrase in which it was
used meant something like ‘the custom of our laits’ritenga 0 o0 matou ture’). This attempted
to convey the English reference to persons apmbioyehe Wakaminenga ‘acting under the
authority of laws regularly enacted by them’. ‘Riga’ translated ‘authority’ in this sentence.
This reflects a missionary attempt to weld togeti@ori and English notions of law or custom,
conveying to rangatira that the procedures of tbegfess would reflect both sources. It might
also express some of the whakaaro articulatedrgataa at the 28 October 2008r&rorero in

an effort to incorporate Bbri modes and custom.

The exercise of any ‘function of government’ wasoaleserved to chiefs in the English text
(along with the legislative power). As with Kingitga and ture, an English word was used.
Kawana was used in Te Kawenata Hou for the Roman i@ok&e Williams used ‘Kawana’
conjoined with ‘tanga’ to make ‘Kawanatanga’ — ‘@onorship’ or ‘Government’, in the Adri
text. This borrowing indicates a missionary viewattthe notion of a national government was a

British one and had no adri equivalent. Mori had some conception of ‘governors’ from NSW

20\vjilliams, Dictionary of the Mori Language p 459. The Torah also referred to the first fiamks of the Bible
containing the law, also known as the Pentateuch.

%! HenareFrom Tribes to Nationp 191, makes a similar point: ‘In the 1830s, tifa and ritenga (custom law)
applied to hapu only, namely, to those people wéloriged to particular kinship groups. In this cahteo single
rangatira or tohunga could assert, except throlghiinga kaha [strong arm] principle, an overarghiat of tikanga
or ritenga that applied across tribal boundariesvéler, should a new level of rangatira and tohumghority be
established and accepted on a wide basis thengseah@ansformation in cultural terms might be gesThe
Biblical notion of new laws, rigture, began to gain some credibility’.
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and perhaps other places, so this word should lileexgise conveyed more foreign notions of

government, not their own notiofi¥.

The notion of a Congress however was not translatéda borrowed word. Nor was this notion
reified into a proper noun or title, as with theaWaminenga’ or state of the United Tribes. In
article two Congress was simply translated as gathering’ (‘i to matou huihuinga’). In article
three, another Kbri term was used — ‘runanga’, meaning ‘assembiytouncil’. This suggests
that the notion of a Congress was a reasonablyigeme for the missionaries, and that the
Maori notion of runanga sufficiently representednitsaning>® The function of this Congress or
runanga was however new. As Henare puts it: ‘Tka ithat Mori would pass legislative law
and that it was to apply to alladri represented a radical development i#oll custom law and

practice’®*

Article 3

Ko matou ko nga tino Rangatira ka mea nei kia hulinte runanga ki Waitangi a te
Ngahuru i tenei tau i tenei tau ki te wakarite tkia tika ai te wakawakanga, kia mau pu
te rongo[,] kia mutu te he[,] kia tika te hokohokoka mea hoki ki nga tauiwi o runga,
kia wakarerea te wawai, kia mahara ai ki te wakawa o to matou wenua, a kia uru

ratou ki te wakaminenga o Nu Tireni.

The third paragraph in the English text specifiedlthe United Tribes were to conduct the
business of government. They were to meet in CasgreWaitangi in the autumn of each year
to legislate on the subjects of justice, the pedidbe realm, and commercial regulation. This
article also contained an appeal to ‘the Southéineg’ to join this new confederate state, so
unifying the country.

%2 Chapter four on the Treaty translation discusse&ér the uses of Governor in théddi New Testament.

%3 Congress was a fairly generic or non-specific epticalthough in America it had taken on institntibform: see
the discussion at n 117.

%% HenareFrom Tribes to Nationp 191.
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The Maori text of this article expressed in simpladi idioms the meaning of the English text.
A few phrases are of note. ‘Runanga’ for ‘Congréss already been mentioned. The English
phrase ‘for the purpose of framing laws for thepdigsation of justice’ was rendered ‘ki te
wakarite ture kia tika ai te wakawakanga’'. Thisgser appears to say, idiomatically, ‘for the
arranging of laws to make straight the ridges/funs’'o The word ‘wakawaka’ refers to a bed or
furrow in a plantation. The word ‘justice’ was paltyy expressed by the word ‘tika’, meaning
correct or straight.

Te Wiremu’s use of ‘tauiwi’, meaning ‘strange triloe ‘foreign race’, for the tribes south of
Hauraki, was an interesting chofc&lt indicates that he expected difficulties in deping
friendship or political alliance between #whi, Ngiti Whatua, Waikato, Naji Porou, and the
others. In view of Hongi’s southern raids and tieii-iwi warfare in which he had mediated at
Hauraki and Tauranga, it is not surprising thaWlieemu considered these southern iwi as
‘tauiwi’ in the eyes of Ngpuhi. If there had been specific objection to tergn at the October
1835 lorerorero, it would probably have been discardethdligh there were whakapapa ties
between Ngpuhi and southern iwi, including notable examplealliances formed through
intermarriage, these relationships were still sdiduring the 18308° The concept of a formal
confederation, embracing a number of rohe and fwNatearoa, was not a concept embedded in
Maori thought or practice. The nature of3pghi itself was Ngpuhi-kowhao-rau (‘Ngpuhi-of-
a-hundred-chiefs’).

Key southern rangatira signed He Wakaputanga betd@85 and 1839, including Te
Wherowhero of Waikato and Te Hapuku ofad<ahungunu. The advantages of confederation
may have been attractive, but so was the appeal afliance (if informal) with te Kingi o
Ingarangi. The Mori text exhorted these southern rangatira to atidcor ‘forsake’ (‘kia
wakarerea’) their ‘fight(s)’ (‘wawai’) with Ngpuhi and join (‘kia uru’) te Wakaminenga, the

Independent State or Assembly of New Zealand.

%3 \villiams, Dictionary of the Mori Language p 398.
%% Henare, pp 194-195, gives a prominent instandetefmarriage between Waikato andagghi (Rewa), and of
an alliance between Te Hapuku and Pomare, KawdtiTanHaara.
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Article 4

Ka mea matou kia tuhituhia he pukapuka ki te rieengenei o to matou wakaputanga
nei ki te Kingi o Ingarani hei kawe atu i to matawwha nana hoki i wakaae ki te Kara
mo matou. A no te mea ka atawai matou, ka tiagai Rzkehz e noho nei i uta, e rere
mai ana ki te hokohoko, koia ka mea ai matou Kiitgi kia waiho hei matua ki a matou

i to matou Tamarikitanga kei wakakahoretia to maRangatiratanga.

Paragraph four in the English text consisted olodifatic overtures to the English monarch,
thanking him for acknowledging the New Zealand feugl asking for his parental protection of
their independent ‘infant State’. This paragrappresgsed Busby’s conception of New Zealand-
British relations already referred to, namely ingleglence founded on British protection or

dependence.

The Maori text of this fourth paragraph appears to appadgly encapsulate the English text and
convey its meaning. ‘Pukapuka’, meaning book detetvas a missionary-introduced word. The
signatories say they will ‘write’ a book/letterttee King in the likeness ‘of this our declaration’
(that is, send a copy of it to him). Their than&sliis acknowledgement of the flag is expressed
as ‘aroha’ for his agreement to the ‘Kara’. The di@'subjects’ is rendered dReha’. He is

asked to remain (‘kia waiho’) to be a parent ohéat(‘hei matua’) to them in their Infancy or
Childhood (‘Tamarikitanga’) — ‘lest our Independerize destroyed/made of no account’ (‘kei

wakakahoretia to matou Rangatiratanga’).

The language of parent-infant and protector hasadly been explored in the analysis of Busby’s
English text. It was suggested there that it derivem feudal conceptions of the relationship
between monarch and subject, and from Scottislom®wf civilization where uncivilized
societies were regarded in their ‘infancy’. The ortance of Christian teaching and conversion
to this British expectation of ever-increasing peand prosperity was also considered (as
reflected in Busby’s opening address tadvl). Busby also suggested that this appeal tdthg

as ‘matua’ to protect ‘Tamarikitanga’ was @i ‘sentiment’ and Mori ‘language’. This
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statement has some validf}/.For the missionaries, theological understandirfigsan as a
father, as expressed in the Lord’s Prayer, woulek Hieeen paramount over feudal and certainly
over the civilizational conceptions of this clau€#ristian rangatira would doubtless have had

these Christian analogies in mind also.

27 5ee discussion at n 129.
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Chapter 3: The Treaty as ‘Magna Charta’

My view of the the Treaty of Waitangi is, as it eves, that it was the Magna Charta of the
aborigines of New Zealand
Henry Williams, 1847°®

[The Declaration is] the Magna Charta of New Zedlamdependence

James Busby, 1835°

Question (c):
What did Busby and Williams mean when they referredo Te Tiriti/the Treaty as ‘the

Magna Carta of the Maori’'?

On at least two occasions, Henry Williams calle@itéi o Waitangi a ‘Magna Charta’ for
Maori, while James Busby called He Wakaputanga ‘tlagihh Charta of New Zealand
Independence’. What did they mean by this? To an#vigquestion it is necessary to
understand what Magna Charta (or ‘Great Chartegyesented in British political discourse of
the early nineteenth centufy’. This chapter provides a brief summary of the histslagna
Charta and its context. A sketch of Magna Chartaalirse in the seventeenth to nineteenth
centuries follows. The final section locates HeWijliams and James Busby’s use of Magna
Charta within that historical discourse. Williamsnsands more attention than Busby, as it was
Williams’ role in explaning te Tiriti's meaning tdaori that was significant in shapingadri

understanding.

8 \villiams to Bishop Selwyn, 12 July 1847, MS 91/284L, vol 100, p 53.

29 Bushy to Alexander Busby, 10 Dec 1835, MS 46, AML.

2650 will adopt this spelling of Magna Charta in next, as this was the spelling used by Williams Bogby and
their contemporaries, rather than the modern ‘Ma&gada’. From the Latin word ‘charta’ is derivectinglish
word ‘charter’, defined by the Concise Oxford Dictary, 9" edition (1995): ‘a written grant of rights, by the
sovereign or legislature, esp. the creation ofratogh, company, university, etc.’. This meaningugte close to the
historic meaning of the Magna Charta (or ‘Great i@hg.
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The Magna Charta is critical in comprehending Witlis’ understanding of the importance of the
Treaty. This is because Magna Charta was a peevasitural symbol of British law and justice,
rights and liberties. A leading modern historiarMegna Charta has defended the political and
constitutional potential of the thirteenth centdgigna Charta(s) against those writers who have
derided its ‘myth’. According to the ‘myth’ view, uch more has been made of this thirteenth
century feudal document than was justified by riginal context. However James Holt writes
that:

The history of Magna Carta is the history not aoilya document but also of an argument.
The history of the document is a history of repeateinterpretation. But the history of
the argument is a history of a continuous elemépbbtical thinking.... Approached as
political theory it sought to establish the rightsubjects against authority and
maintained the principle that authority was subfjedaw. If the matter is left in broad
terms of sovereign authority on the one hand aadtibject’s rights on the other, this
was the legal issue at stake in the fight agaimist Jagainst Charles | and in the

resistance of the American colonies to Georgétil.

Famous twentieth century jurist Lord Denning ddsmli Magna Charta similarly as ‘the greatest
constitutional document of all times — the foundatof the freedom of the individual against the
arbitrary authority of the despdf? Part of the purpose of this chapter is to show trewMagna
Charta ‘myth’ pervaded British culture and was uae@ weapon in political debate. Even the
monarchically inclined Dr Samuel Johnson felt coltegeto include a definition for Magna
Charta in hidDictionary. His definition cited the authority of Addison, it of probably the

most influential English periodical journal (t&pectatoy of the eighteenth century English

Enlightenment:

Magna Charta [Lat]: the great charter of libertiesnted to the people of England in the
ninth year of Henry the Third, and confirmed by Edathe First (Addison).

%1 3 C Holt,Magna Carta second edition, (Cambridge: Cambridge UniverBityss, 1992), pp 18-19, see also pp 6,
9.
%2 Cited in A PallisterMagna Carta: The Heritage of Libertpxford: Clarendon Press, 1971), p 1.



92

This definition referred to Henry IlI's 1225 confiation of the original 1215 Magna Charta
granted by King John. This illustrates that Magieaa enjoyed an ongoing political life from
its inception. ‘Charter’ language pervaded Engpshtics. Johnson’®ictionary defined charter
(from the Latin, charta) as: ‘A written evidencenAwriting bestowing privileges or rights’
(Shakespearéf?® The nineteenth century radical ‘Chartist’ movemiarEngland proves the

relevance of this language.

The relevance of Magna Charta to nineteenth cemMery Zealand political discourse is
demonstrated by the number of times it is citethenNew Zealand press. In the period 1 January
1839 to 1 January 1849, around 24 different agiodentioned Magna Charta or ‘great charter’.
Many of these articles concerned significant se#tel Miori interest£®* Auckland paper, the
Daily Southern Crossa paper sympathetic toadri during the 1840s, recorded Governor
FitzRoy’s statement to the Legislative Council iprh1845. The Governor assured members
that Maori at Orakei were ‘all disposed to abide by thealy of Waitangi, the Magna Charta of
New Zealand?®® TheNew Zealand Colonisa Wellington paper established to oppose the pro-
New Zealand Companyew Zealand Gazettdefended George Clark’s efforts to protect the
Maori of Te Aro pa from Colonel Wakefield in 1842 altgued that a letter written by Protector
Clark contained ‘nothing more than a simple statgméan undeniable principle of English

law, at least as old as Magna Charta’ that no pessould be ‘driven from his properyf®

Settlers also argued from British constitutionaqadent. Th&lelson Examineof 22 March

1845 argued for settlers’ rights to operate anyrtass they chose without obtaining a license,
because this was protected by Magna Charta, thefBRights and even the Coronation Oath
itself. The article relied in part on the Bill ofdhts (1689), which, it stated, was ‘incorporated i
the statute law of the realm’, and which declatbdt excessive fines should not be imposed, nor

cruel and unusual punishment inflictéd”.

263 5ee Johnson®ictionary (1824 ed).

%4 The majority were settler concerns. The followiaterences to New Zealand newspapers are taken from
www.paperspast.natlib.govt.n& search of ‘Magna Charta’ on this site betwdendbove dates delivered 21
results, a search of ‘Magna Carta’ one result,asdarch of ‘great charter’ four results. In t@@lresults, though a
few searches identified the same article.

%5 Daily Southern Cross April 1845, vol 2, no 103, p 3.

266 New Zealand Colonisil6 Sept 1842, vol 1, no 14, p 2.

%7 Nelson Examiner22 March 1845, vol 4, no 159, p 12.
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FitzRoy, in his 1846 New Zealaiemarkscalled the Treaty a ‘Magna Charta’, as did sub-
protector George Clarke jnr in his memdit$The Wesleyan Mission Society in 1848 described
the Treaty as ‘the pledge of fidri] loyalty, and the Charter of their right$®

These examples demonstrate the continuing relefdiagna Charta and its successor

documents to colonial political discourse in thedty period.

A Brief History of the Great Charter, 1215

To understand the historical echoes of 1215 duhegqiineteenth century requires a brief
description of its origins. King John, a succesddVilliam the Conqueror, exacted on England
a burdensome level of taxes and fines and avolueérter points of criminal justice
proceduré’® Since the Norman Conquest of 1066 the Norman lsagranted estates by
William 1,%"* gradually came to identify more with England theith Normandy, the land of
their ancestor§’? In 1213 the northern nobility refused to follovetKing to fight in France, and
John lost Normandy to the French. He also losbatde with Pope Innocent Il over the
appointment of a new Archbishop of Canterbury ammdesidered England’s independence when
it became a fief of the Church of Rome. This naldrumiliation and multiple grievances over
misgovernment combined to create a ‘confederacghofch, nobility and people against a
tyrant king. The barons in arms demanded that ithg Eonfirm the rights and liberties of the
people by written charter sealed by him. When itine for doing so expired they marched on
London and their articles (formulated in part bycsishop Stephen Langton) were
subsequently embodied in the ‘Great Charter’ atrfyorede. The traditional date for King

John's acceptance of the Charter is 15 June 1215.

268 R FitzRoy,Remarks on New Zealafdondon: W and H White, 1846), p 10; G Clarke YjiNotes on Early Life
in New ZealandHobart: J Walch & Sons, 1903), p 36.

269 Correspondence between the Wesleyan Missionary @@arand the Rt Hon Earl Gré{ondon: P Thoms,
1848), cited in R Evanghe Truth About the Trea{iKerikeri: Lal Bagh Press, 2004), p 118.

20T p Taswell-LangmeadEnglish Constitutional History: From the Teutonioi@juest to the Present TimeF T
Plucknett, ed, tenth edition (London: Sweet and Walk 1946), p 77. See also HdlWlagna Carta chs 8 and 9 for
a detailed discussion of the Charter’s key claasekthe various contributions to its drafting.

27! Taswell-Langmeadsnglish Constitutional Historyp 35.

272 pid, p 76.

273 bid, pp 76-80.
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The Great Charter consisted of 63 articles andlargely concerned with practical issues of
government and the relationship between the Kirthhas feudal subjects. It commenced with a
declaration that the church should be free witlmights and liberties secured, and confirmed the
freedom to elect prelates which had already beantgd by separate chartét It dealt with a
range of feudal obligations: wardships, the magiafjheirs, widows’ dowries, and the rights of
barons to the custody of abbeys which they haddedfi® The administration of law and justice
was the subject of a number of articles. Theseselmeovered issues from fixing the location of
the king’s court (so that plaintiffs did not hawefollow the king around the kingdom), to civil
suits by a woman being limited to the death ofthesband (as women could hire a champion to
fight for them in a ‘trial by battle’, hence suiis‘appeals’ by women were dislikef. Clauses

12 and 14 of Magna Charta concerned specific dutsxes from feudal tenants, rather than
taxes in general. However, these clauses wereHatdrto represent the constitutional principle
that the Crown had no right of general taxationegxavith the consent of the national council

(or Parliament}”’

Clauses 39 and 40 also had future constitutiogaifstance. These clauses contained the
principles of no imprisonment without tridigbeas corpystrial by jury, and security of

property and personal liberties generally:

39. No free mannullus liber homp shall be taken or imprisoned or disseised [degtiv
of his property] or outlawed or exiled or in anyyrained, nor will we go or send
against him, except by the lawful judgment of heers or by the law of the land.

40. To no one will we sell, to no one will we desrydelay right or justic&’®

2% bid, p 80.

273 |bid, pp 81-83. A good example of the feudal natoirthe Magna Charta is ¢ 29: ‘No knight shalcbenpelled
to pay for castle-guard, if he be willing to perfothe service in person, or (on reasonable exdusa)proper
deputy; and whilst on service in the army, he shalfree from the duty of castle-guard’.

278 pid, pp 83-89.

277 |bid, pp 89-90.

2’8 Holt, Magna Carta p 461; Taswell-Langmeaginglish Constitutional Historypp 89-93 has a slightly different
translation. The writ ohabeas corpugéLatin ‘you must have the body’) was developeéiatit required a detained
person to be brought before a judge or into cauiestigate the lawfulness of his or her detentio
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Other clauses secured to London, and all othersgiboroughs, towns, and ports their ‘ancient
liberties and free customs’. Uniformity of weiglatsd measures was prescribed. Foreign
merchants were granted free movement in and camafvithin England, except in time of
war?’® Constables and royal bailiffs had to pay if thegk any man’s corn or other chattels. The
king, his sheriffs, or bailiffs were prohibited fnotaking any horses or carriages of freemen or

any timber for castles or other uses, without thresent of the ownéef"°

Clause 61 provided that the king’s castles andgssssns could be seized until such time as a
grievance against him was redressed. The clauspsetCouncil’ of twenty five barons. Like a
court, the Council would adjudicate on disputeswlite king concerning the seizure of property
or the imposition of fines. The Council was to i@te by majority decision, an innovation
pointing to the future. Some older commentatorsels®en in this clause a general right of
rebellion. The clause really conferred a legal powelistrain the Crown’s property. This

nevertheless represented a real check on its owers6®*

The Charter stated that it was both a ‘confirmdtand a ‘grant’ of rights by the Kin§> Holt
writes: ‘Sometimes Magna Carta stated law. Sometiirgtated what its supporters [the barons]
hoped would become law. Sometimes it stated wieat pnetended was la®® Nevertheless,
Magna Charta was interpreted by many commentatasadcessive centuries as merely
confirming ancient English rights and liberties elagna Charta itself was confirmed dozens

of times by successive monaréfis.

279 Taswell-Langmeadsnglish Constitutional Historypp 93-94.

280 hid, pp 94-95.

21 Holt, Magna Carta pp 343-344; Taswell-Langmedghnglish Constitutional Historypp 97-98.

22 Holt, Magna Carta pp 449-450; Taswell-Langmedsnglish Constitutional Historyp 74.

283 Holt, Magna Carta p 300.

241t was alone confirmed 37 times between the fiestr of Henry III's reign (1216) and the secondnyaaHenry
VI ‘s reign (1421), Taswell-Langmealnglish Constitutional Historyp 108.
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Magna Charta in 17" to 19" Century Discourse

The Principle of Trusteeship

In his speech to the Commons supporting Charleggd&uox’s India bill in 1783, Edmund Burke
articulated what came to be regarded as the pteoitrusteeship in the British Empit&.He
argued that:

all political power which is set over men, andll. privilege claimed or exercised in
exclusion of them, being wholly artificial, and fe® much, a derogation from the natural
equality of mankind at large, ought to be some wagther exercised ultimately for their
benefit.

According to Burke, political power and commergranopoly were not natural rights — they
were ‘artificial’ ones — and as such conferred gditions on those who exercised these powers to
do so in the interests of those subject to thenmcEgethe privileges exercised by the East India
Company in India, which were originally derivedrficCrown charter, were ‘in the strictest sense
atrust: ‘and it is of the very essence of every trusbeorenderedccountableand even totally

to ceasewhen it substantially varies from the purposesabich alone it could have a lawful
existence’. Parliament had both the right and titg,dherefore, to supervise the exercise of the
Company’s powers, and if they were abused, disgbigadelegated trust. Parliament was the
ultimate trustee of Indian interests. This wasgheciple of trusteeship.

Fox’s bill proposed a commission to control theifpzdl governance of India. If Indian
governance was appropriately supervised the righttse Indian people would be protected.
Burke contrasted the charter of the East India Gompvith the ‘great charter’ (or Magna
Charta), which truly established the ‘rightsnoén that is to say, the natural rights of mankind’.
Such great charters were ‘express covenants’ whefined and secured’ these natural rights
‘against chicane, against power, and [against]aii{h. Not only were these documents

protections against arbitrary power, but ‘this fatmmecognition, by the sovereign power, of an

25 Burke, ‘Speech on Fox’s East India Bill’, in Caaay ed Select Works of Edmund Burke
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original right in the subject, can never be sutaeirbut by rooting up the holding radical
principles of government, and even of society fitsklence, government and society would
crumble if these rights were not upheld. Magna @Ghamas ‘a charter to restrain power, and to
destroy monopoly’. The Company'’s charter, in costirevas ‘a charter to establish monopoly,

and to create power’.

The Magna Charta thus acted (theoretically at Jeéadimit or restrain the power of the Crown.
This was not the end of Burke’s history lessorhie€ommons. There were other documents of
constitutional significance that protected the seabg natural rights. Fox’s bill and its associated
bills, said Burke, were ‘intended to form thkagna Chartaof Hindostan’

Whatever the treaty of Westphalia [1648] is toltherty of the princes and free cities of
the [Holy Roman] empire, and to the three religithveye professed—Whatever the great
charter [Magna Charta, 1215] the statute of tal[d@87], the petition of right [1628],

and the declaration of right [1688], are to Greatdh, these bills are to the people of

India2®®

The Treaty of Westphalia ended the Thirty YearstWiahe Holy Roman Empire and legally
established the three religions of Calvinism, Citigm, and Lutheranism. This reference
demonstrates that Burke’s thinking was not insatat that he conceived of civil liberties in
terms of polities with varying denominational idéies. In the ‘statue of tallage’ the English
king renounced for himself and his heirs the rightevy any general tax (tallage) without the
consent of the estates of his whole kingd8fin the Petition of Right 1628, Parliament
complained of a series of breaches of law and &sk#re subject’s right not to be subjected to
arbitrary imprisonment and taxation without parleartary consent. The petition also prohibited
the use of martial law and the billeting of soldien private citizens against their will. Charles |
was forced to assent, insisting that the petiti@maty confirmed established liberties rather than
creating new ones. The Declaration of Right(s) aguzanied the English crown offered to

William and Mary in 1689. It pledged the monarah®bserve laws passed by Parliament (in

26 Burke may have assumed a kind of direct rule didnhat did not exist until after the Indian Mutif1857-58).
Prior to this the British Parliament only superddgast India Company governance of India, via tbarB of
Control.

27 0Only in later centuries was this document calléstatute’.
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effect making Parliament the supreme legislatod) prohibited Catholicism in the monarchy.
The Declaration was incorporated within the BillRifhts 1689, which ratified the Revolution
settlement with William and Mary, making them jombnarchs (as William Il and Mary II) of

England?®®
The Language of Liberty

Burke’s thumbnail sketch of English constitutioh&tory also comprised the key building
blocks of the seventeenth to nineteenth centuilesguage of liberty’. In this discourse, the
Magna Charta was the foundation stone. The 1628dPetalled it ‘The Great Charter of the
Liberties of England®® Together, the Magna Carta, the Petition of Rigiut the Bill of Rights
were regarded as the fundamental covenants bet@m@em and nation. In the words of one
notable they were ‘the Bible of the English Comsiitn’.?*® Prominent in this chain of
constitutional compacts were the principles of iBaréntary consent to taxation, freedom from
arbitrary imprisonment, and the security of perand property generally from arbitrary

government.

Sir Edward Coke, an articulate defender of the comfaw against the royal prerogative, argued
in the Commons that ‘Magna Carta is such a felloat he will have no sovereign’. He made
this statement in response to the House of Lortésrgt to attach a clause to the Petition of
Right referring to the ‘sovereign power’ of Charlés* The House of Commons firmly rejected
this amendment as nullifying the effect of the fati Coke relied on the rights confirmed in

Magna Charta and other ‘statutes’:

I know that [the royal] prerogative is part of tlaev, but sovereign power is no

parliamentary word. In my opinion it weakens Ma@wata, and all our statutes; for they

28 Burke, ‘Speech on Fox’s East India Bill’, in F Gaan, edSelect Works of Edmund Burftetes); C Haigh, ed,
The Cambridge Historical Encyclopedia of Great Biritand Ireland(London: Cambridge University Press, 1985),
pp 200, 205.

289 Taswell-LangmeadEnglish Constitutional Historypp 415-416.

299 pid, p 74 (Lord Chatham, William Pitt the elder).

1 The Lord’s amendment stated: ‘We present thishoumble petition to your Majesty with the care notyoof
preserving our own liberties, but with due regardetave entire that sovereign power wherewith ydajesty is
trusted for the protection, safety, and happinésseopeople’, ibid, p 413.
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are absolute, without any saving of sovereign poamed shall we now add it, we shall

weaken the foundation of law, and then the buildmgst needs fall.

In Coke’s view, the law, embodied in Magna Chantat,the King, was sovereign. The King was
subject to law. In making or proposing laws he Wiaged by this ‘absolute’ law. John Pym
argued similarly that the ‘laws of England’ musgeyail. He argued further that: ‘I know how to
add “sovereign” to his [the king’s] person, but tmhis power’. Pym thus made a distinction
between the king as symbolically sovereign andpgbeer of the law’ as the fundamental legal
sovereign. Alford likewise claimed that the amegditause would be granting a new ‘regal’

power rather than giving to the king ‘that [whidhg law gives him, and no morg?

For Coke, ‘Magna Carta’ was fundamental law. Forlkuit enshrined the ‘natural rights of
mankind’. The expressions differed but the effeatwhe same: Magna Charta acted to restrain
arbitrary powef?* Two Whig historians, James Mackintosh and Henrljaa contemporaries

of Burke, both supported his elevation of the Gf&aarter in the early nineteenth century.
Mackintosh said that clauses 39 and 40 ‘clearlyaiord the habeas corpus and the trial by jury,
the most effectual securities against oppressiaoiwthe wisdom of man has hitherto been able
to devise’. Hallam asserted that these were ‘tserdggal clauses’, being those that ‘protect the
personal liberty and property of all freemen, byiryg security from arbitrary imprisonment and
arbitrary spoliation®® In another place Hallam characterised the Chaséhe ‘keystone of
English liberty’?® In his India speech of 1783, Burke was used kagna Chartaof

Hindostan’ as a code phrase to incorporate theegtionh of Indians’ fundamental rights and
liberties, as well as their local customs. An appiately structured Indian bill would thus
protect Indians in the same way as England’s sefiesnstitutional compacts had protected the

Englishman’s rights, liberties and local custoifis.

292 pid, p 413.

2931t might be truer to say that it declared fundataklaw, much as Burke conceived it as declaringnarights.
Both formulations have the sense of relying on hles derived from natural or divine law. Coke’'saexwords
were: ‘It was declaratory of the principle grouradghe fundamental laws of England’. Ibid, p 104.

29%bid, pp 90-91 (MackintostHistory of Englandvol 1, (1831), pp 219-220; Hallamkliddle Agesvol 2, (1818),
p 327).

29 bid, p 104.

296 Burke refers to ‘the due observance of the natmdllocal [Indian] law’, Burke, ‘Speech on Fox'agE India
Bill’, in F Canavan, edSelect Works of Edmund Burke
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‘Magna Charta’ symbolism in the late eighteenth aady nineteenth centuries influenced not
just Whig statesmen and historians. Hannah Moeelghding ‘publicist’ of the Evangelical
Anglican or Clapham era (the 1790s to the 183@$&yred to Magna Charta as the English

‘palladium’, the ‘basis of our political securit§’’

More’s reference to Magna Charta illustrates ies/ptence as a general British cultural
symbol?®® This is borne out by the use of Magna Charta jputar discourse surrounding the
Queen Caroline affair of 1820-21. Many of the ‘middg and lower classes’, as Wilberforce
referred to them®® supported Caroline in her efforts to be crowneeé&uagainst the opposition
of her husband, the new King George IV, and Loreetpool’s Tory government. The popular
agitation, involving labourers, artisans and thodsaof women, defended the Queen’s
constitutional rights against an oppressive andugbrelite. ‘Caroline became Britannia — the
embodiment of the nation. Her lost rights becaneepople’s lost rights®° In a pro-Caroline
pamphlet entitled’he Queen and Magna Carta; Or, the Thing that Jelgned William Hone
visually represented Magna Carta as surroundetidiatvs of England, the revolutionary Cap
of Liberty, a lion with a crown and a dog with dlaolabelled ‘John Bull'. Some rhyming verse
accompanied this image, which the verse referredstd HE STANDARD, the RALLYING
SIGN, round which every BRITON of HONOR will joinThese ‘Britons’ were to unite against
the ‘RATS AND THE LEECHES’ (that is, the elite) whibthey were not expelled from the
land, would ‘Destroy MAGNA CARTA, and then in itégge Allow us like slaves to exist in

disgrace™®*

Although this tract had radical or revolutionargmkents (including the French Revolutionary

‘Cap of Liberty’) it expressed a more widespreaguydar belief in a constitution that despised

297 More, The Works of Hannah Margol 10 (London: Henry G Bohn, 1853htip://books.google.com/boaké4
August 2009), p 30. HiltorA Mad, Bad, and Dangerous People?1.78, characterizes More as leading ‘publicist’.
298 More was using Magna Charta as a metaphor: justagma Charta was the original of all other Englishis so
the Gospels were the foundation to which Paul'stigs pointed, ibid, p 30.

299 R | Wilberforce and S Wilberforce, edEhe Correspondence of William Wilberforeel 2 (London: John
Murray, 1840), littp://books.google.com/books4 August 2009), pp 442-443.

300 2 McWilliam, Popular Politics in Nineteenth-Century Englatidndon and New York: Routledge, 1998), p 8.
301 1bid, pp 10-11.
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despotism and embraced libet®yMagna Charta was a key symbol of this constitation

inheritance.

For constitutional reasons quite different fromstaof William Hone, William Wilberforce
supported Queen Caroline. He wrote to the AngliRax Dean Pearson, in February 1821, that
the Queen was prayed for in all the DissentingMethodist Chapels throughout the kingdom.
He advised Pearson that he had supported a matitie iCommons to include the Queen by
name in the Church’s liturgy. Not to do so woukkralienating the ‘more religious and sober of
the middling and lower classes of this countrynfirthe Church of England, and add fuel to the
radical fires of the not-so-respectable. Wilber&sccomments suggest that he saw the
monarchy as a unifying cultural symbol and as agliéan Evangelical he believed the alliance
of Crown and Church preserved social order andgpddis letter to Pearson communicated his
‘deep conviction of the inestimable benefits whiah owe to the monarchical branch of our

constitution’3%

Wilberforce’s reference to ‘the monarchical branictdicates a belief in a limited monarchy, and
hence a Whig view of the ‘balanced constitutionthrauthority shared between King, Lords,
and Commons. As an Evangelical, however, Wilbedaed his Clapham colleagues attempted
to remain independent of any one political alleganVilberforce was critical of the
development of party spirit or the ‘system of paimyParliamentary politic€>* His first duty

was to God, secondly to the nation, and only finedlpolitical alliances (though he was
personally loathe to go against his friends, Privii@ster William Pitt included). Clapham
Evangelicals used less constitutional language kaiy members of Parliamefft Yet they

still employed this language. Thomas Fowell Buxsomotion for the ‘gradual’ abolition of

slavery in 1823 was framed: ‘the state of slavemepugnant to the principles of the British

302 pid, p 11.

303 vilberforce and Wilberforce, edShe Correspondence of William Wilberforpp 442-445.

304 Wilberforce and Wilberforce, edShe Correspondence of William Wilberforge444.

305 g5ee A D Kriegel, ‘A Convergence of Ethics: Saitsl Whigs in British AntislaveryJournal of British Studies
vol 26, no 4, 1987, pp 423-450.
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Constitution and of the Christian religioff® Ideas of interlinked spiritual and civil liberty
permeate this wording”

The Whig lawyer, Henry Brougham, who had famoudfedded Queen Caroline at her trial for
adultery, argued for abolition of slavery in 188QHhese terms:

There is a law above all the enactments of humdese the same throughout the world,
the same in all times... it is the law written bg finger of God on the heart of man; and
by that law, unchangeable and eternal, while mapide fraud, and loathe rapine, and
abhor blood, they shall reject with indignation thiéd and guilty fantasy that man can
hold property in man. In vain you appeal to tregtie covenants between nations. The
convenants of the Almighty, whether the old covermarthe new, denounce such unholy

pretensions>%®

With these Biblical appeals and analogies the Egkea abolitionists would no doubt have
concurred. The conception of human laws and humambkers, whether parliaments, kings, or
oligarchies, being subject to fundamental law (odG law) are ideas echoed in Coke’s, Burke’s
and Hone’s descriptions of Magna Charta. And if M&a@harta represented the freedom of
Englishmen from political and religious slaveryeté was no better constitutional analogy for
the liberation of slaves than that charter andcctieeters that followed it. Thus, as Burke had
argued for an Indian Magna Charta, the Whig SarRoethilly argued that abolition would be a
‘Magna Carta for Africa®*®

308 McGilchrist, J,The Life and Career of Henry, Lord Brougham, Wittr&cts From His Speeches, and Notices of
His ContemporariegLondon: Cassell, Petter, and Galpin, 1868{tp(//books.google.com/books2 August 2009),

p 129.

307 For which, see the discussion in chapter two.

308 McGilchrist, J,The Life and Career of Henry, Lord Broughgpnl 36.

309 A D Kriegel, ‘A Convergence of Ethics: Saints affhigs in British Antislavery’Journal of British Studiesvol

26, no 4, 1987, p 447.
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A Protestant Constitution or an Anglican Constitution?

Magna Charta, and the British Constitution, waseusitbod by all ranks of British society as a
common religious, national and legal inheritantdefined itself against the threat of ‘popery’
or European Roman Catholicism. It identified Bréas freedom-loving people who were, at the

same time, loyal to monarchy. Moreover it protedtesir persons and propertyf’

Within this broad consensus, understandings o€ibrestitution and Magna Charta were
anything but homogenod$! The Anglican establishment, by the later eighteeentury,
understood the 1689 Glorious Revolution as estaiblisthe sovereignty of Parliametit.

English Dissenters had a different understandinto80. Dissenter Rev Richard Price, in his
famous ‘Discourse on the Love of Our Country’ (1),&8&fined the three principles of the
Revolution as: ‘first, the right to liberty of carience in religious matters; secondly, the right to
resist power when abused; and thirdly, the rigldhtoose our own governors, to cashier
[dismiss] them for misconduct, and to frame a gowent for ourselves™® These principles
were in opposition to ‘the odious doctrines of passbedience, non resistance, and the divine
right of kings’'* The doctrines of non-resistance and passive obeelimeant that those who

disagreed with the law should passively accepgetsalties.

Despite these different views, the force of Magha@a expressed itself even in establishment
explanations of the Constitution. William Blackstonrote of the absolute authority of the
English Parliament, yet wrote as if Parliament dowt meddle with the rights and liberties of
Englishmen. He called Magna Charta ‘the great ehaftliberties’. He appeared to endorse the
prevalent view that it ‘contained very few new gsajof rights]’. He even appeared to endorse
Sir Edward Coke’s view that it ‘was for the mosttpdeclaratory of the principal grounds of the

fundamental laws of England*® He defined the three primary rights as ‘the righpersonal

319 5ee L ColleyBritons for the famous thesis of a unifying British Pragegism defined against a Catholic France.
311 See T Claydon, and | McBride, e@&sptestantism and National Identity: Britain an@land, c. 1650—c. 1850
(Cambridge: Cambridge University Press, 1998) lierdivisions within a broad British Protestant ititgn

%12 Clarke, The Language of Liberty 1660-183283.

313 R Price A Discourse on the Love of Our Country, Deliverad\mv 4, 1784London: T Cadell, 1790),
(http://books.google.com/book8 August 2009), p 34.

%1% 1bid, p 35.

315 BlackstoneCommentariesvol 1, pp 127-128.
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security, the right of personal liberty, and thghtiof private property*:® Blackstone stated that
the English Constitution was unlike ‘modern’ Eurapeonstitutions, which ‘vest an arbitrary
and despotic power... in the prince’. English lawel{iding the Charter) preserved English
political and civil liberties. The ‘spirit of libéy’ was ‘deeply implanted in our constitution, and

rooted even in our very sofl’’

Henry Williams and Magna Charta

Williams’ theology and politics

In English debates concerning the authority of goreent and the subject’s rights Magna Charta
played a conspicuous role. These tensions witharBttitish Constitution are important for
appreciating Williams and Busby’s references tditéi and He Wakaputanga. British
commentators in post-1840 New Zealand, includingsioharies, often spoke in the language of
obedience to the Crown or rebellion against itth&t same time, Williams and others enlisted
Magna Charta in their appeals foaMi interests and the honour of the Crown undefTifgaty.
Before examining the New Zealand context, somd&urBritish context is necessary to
appreciate Williams’ (and Busby’s) worldview.

Edmund Burke’s defence of Church and State irRieffexions on the Revolution in France

(1790) also included an assertion of Magna Chamag®rtance:

From Magna Charta to the Declaration of Rightsaag been the uniform policy of our
constitution to claim and assert our liberties meratailed inheritancelerived to us from
our forefathers, and to be transmitted to our pitgté'®

318 bid, p 129. Anne Pallister notes that ‘thesetheethree legal rights which seventeenth-centufijigians and
writers constantly claimed as fundamental’. She afguates them with John Locke’s ‘life, liberty aastate’, see
Pallister,Magna Cartap 58 (n 2).

317 BlackstoneCommentariesvol 1, p 127.

318 Cited in PallisterMagna Carta p 82.
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Burke thus defended the English constitution amberitance bequeathed by the ancestors: a
taonga tuku iho. This conservative strategy allovilmeity to coexist with law and traditional
authority. In the face of this conservative Englishction to the French Revolution, Henry
Williams’ father was one who felt the necessitysapporting the traditional order. Henry

Williams’ uncle John Marsh recorded in his Decenb&d2 diary:

There being at this time a great spirit of Repuslism & Levelling prevalent all over the
Kingdom, kept up by the corresponding Society &irtEgnissaries, there were great
apprehensions of Riots & Tumults in London, on \ehaccount the Tower was fortified
& the Guard at the Bank doubled etc. Ships wese put in commission & the Militia in
the Eastern Counties order’d to be embodied, octlwhccount Friends to good Order &
Government also now met in several places, to fagsociations for supporting the
Constitution, a meeting of which kind was on théy dthe 10h.) held at the Town Hall,
Chichester, where some Resolutions against Seditorwere drawn up & signed.
There being also a Meeting of the same kind abusitime held at Portsmouth, Mr
[Thomas] Williams [Henry's father], who had beethex imprudent in uttering his
democratic Sentiments, & fearing he had gone toé& fanight be reckon’d a mark’d
man, put himself in as conspicuous a part of thié d&$ahe co’d & warmly supported the
Resolutions, joining in the cry of God save thedetc. with great vociferation, as he
inform’d us the next day, when he came over to dgeday or two with u¥'®

Thomas William’s democratic sentiments as a Dissgmtobably concerned repeal of the Test
and Corporation Acts. These Acts excluded thosedbi®rs and Catholics who did not subscribe
to Church of England articles of faith from electim Parliament and local municipalities,
access to Oxford and Cambridge, and other civitict®ns (not repealed until 1828-29).

Chapter two referred to Henry Williams’ upbringimga culture of English Nonconformism. His
grandfather, Rev Thomas Williams, was a Congregatist minister with Calvinist theological
training, while his father continued to attend @engregational Chapel at Gosport and then a
Dissenting chapel at Nottingham (after the familyued there in 1794). His father, having

business and church connections with other Dissemtas admitted as a burgess or voter in the

%1% John Marsh, Journal, cited in N T H Williams, ‘Thélliams Family in the 18 and 18' Centuries’, 2003, p 22.
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Corporation of Nottingham and was involved gengriallNottingham’s Dissenting politics and
municipal affairs. His mother’s father, Wright Cbhlim, was a Sheriff of Nottingham in 1798
and 1807, and Mayor in 1809, while his mother'slenGeorge Coldham, was the Town Clerk
from 1792 to 1815 and a prominent solicitor. Theétidgham scene of the early 1800s was
particularly engaging intellectually and politicgllvith notables such as the Reverend George
Walker of the Presbyterian Chapel, a friend of Biders Richard Price and Joseph Priestly and

known to Adam Smitfiz°

The implications of this Dissenting background,haits theological leanings towards the
Puritans or Calvinists of Cromwell’'s England, plad#illiams in a tradition of religious and
political thought with two closely related streanibe first was an appeal to ‘the rights and
liberties of Englishmen’, declared in and securgdnie common law, principally by Magna
Carta and the Bill of Rights 1689. The second wparécular Calvinist theology, according to
which all human authority was appointed by God wad subject to his la# These two
streams converged in many cases. Rev David Boglistery of Dissentergs a case in point. A
Calvinist in theology and minister of the Gospona@el (1777-1825), he discussed in his
History the ‘principles of liberty’ which English Dissemseheld deaf?” Gregory Marquis writes
that ‘England’s first great revolution, the Refotina, was viewed in Protestant thinking as an
essential stage between the Magna Charta and tre@& Revolution’; and that, by the mid-
nineteenth century, ‘the link between Calvinisttestantism and the spread of liberty...was
deeply engrained in Protestant cultu¥&The Calvinist and English liberties streams oftat
illuminate the meaning of Henry Williams’ own app&athe Treaty as a ‘Magna Charta’ for
Maori. Another feature of Williams’ Congregationalrtti@ge was an emphasis on local church
autonomy or independence from other churches arcbrhierarchies. The congregation itself
governed the church, rather than governance bys(8eesbyterianism) or bishops

(Anglicanism) — hence the name of ‘Congregatiogaléen to these churches.

320N T H Williams, ‘The Williams Family in the #8and 18' Centuries’, 2003.

321 3 C D Clark;The Language of Liberty 1660-183% 94-98; and M R WattShe Dissentersvol 2: The
Expansion of Evangelical Nonconform(fyxford: Clarendon Press, 1995), pp 347-350.

%22 5ee discussion at n 225.

323 G Marquis, ‘In Defence of Liberty’, pp 78-79. Maiig’ context is the ‘maritime colonies’ of New Bswiick,
Nova Scotia, and Prince Edward Island, but the szonkl be said of Evangelical Anglicans and Dissenin the
colonies generally (and in Britain).
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The Dissenting theology and the Dissenting polidtBlottingham in which his close family
were involved no doubt influenced Henry Williamsosdview. He and wife Marianne (with a
similar background) seemed comfortable hostingithges at Paihia, from naval captains to
Bishops to Governors. This was the world in whiokythad grown up. But if he was familiar
with power he was not afraid to withstand it. le t840s he resisted both Governor George
Grey and Bishop Selwyn, a stand which eventuatiytéehis unjustified dismissal from the
CMsS >

At the same time, deference to traditional autlgarids a hallmark of ‘respectable’ propertied
British society. This conservative (Burkean) termebecame more prominent in response to the
French Revolution. Williams’ more middling classppertied background and his later
admittance into the ranks of Anglican clergy woh&Ve reinforced respect for government
authority in general. However, these factors neshscure from view the Dissenting or

Calvinist understandings of government that alsméal part of his family heritagé>

Te Tiriti as a Magna Charta

The significance of Magna Charta to Henry Williaismseen in his explanation of events which
occurred in September 1844. In this month he l¥dobpies of the [&bri version of the Treaty
printed at the Paihia mission press in order toteskorero to the effect that bbri were made
slaves of Queen Victoria by the Treaty. Williamsiglt to refute these claims. He recounted the
September 1844 events:

On my return from Tauranga on theé™®ept/44 | found the tribes around under
considerable excitement without exception. The fireaWaitangi having been declared
the origin of all the existing mischief by whicketishiefs had given up their Rank,
Rights, and Privileges as chiefs, with their Laadd all their possessions. To meet this

growing evil, | had four hundred copies of the Veagi Treaty struck off and distributed,

324 This was primarily over his and fellow missionatiland purchases from #dri, an immense subject on its own.
The CMS later offered to reinstate him once theyized the allegations by Grey (supported in pgrBishop
Selwyn) were unfounded. Williams also took a leadsing trust deeds to endeavour to protembrivfrom

European land purchasers.

325 His conception of English government and monaishyore fully explored in chapter four on te Tiriti
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and for many days was engaged in explaining theesahewing to the Chiefs that this
Treaty was indeed their ‘Magna Charta’ wherebyrthands[,] Rights and Privileges
were secured to them. By these means and by these\aere the fears of Waka [Nene]

and all the other chiefs allayed. They admitted tha Treaty was gootf®

It is quite clear from this that Magna Charta faridy Williams stood for the protection of two
distinct types of right: the first was rights obperty; the second was the ‘rank’ or authority of

the rangatira and its associated privileges.

These two elements appeared also in Williams’ exgilan to Bishop Selwyn, in 1847, of his
interpretation of the Treaty toadri. In this letter to the Bishop he rendered péthe Treaty’s
preamble as: ‘[That the Queen] was desirous teeptdahem in their rights as chiefs, and rights
of property’3?” Similarly, Williams rendered the article two guatee of ‘te tino rangatiratanga o
o ratou wenua o ratou kainga me o ratou taongakaso'their full rights as chiefs’, together
with ‘their rights of possession of their landsgaall their other property of every kind and
degree’. This explanation appeared to make chrgjhts something more than just possession
of lands and properti?® In this1847 letter Williams also stated: ‘My viefithe the Treaty of

Waitangi is, as it ever was, that it was the MaGharta of the aborigines of New Zealaf'.

It is apparent that Williams and the missionaryyoudgeneral saw te Tiriti as preserving chiefly
authority and that this would continue in respddboal or hap related issues of property and
perhaps customary law generally (except where apnto Christian morality). This conception
of the Treaty’s protection of addri rangatiratanga follows the historic Magna Caawthich
preserved the rights of local nobility. In the faudtructure of English society, aristocracy or
local gentry exercised some measure of local cbagrdords of the manor’ over a complex

hierarchy of property rights. Similarly, Williamswsaged te Tiriti as a relationship between a

326 Statement by Henry Williams re 400 Copies of Tyedl6 Sept 1844, vol G, p 104, MS 91/75, AML. 8py of
te Tiriti in Williams papers (MS 92/3, C K William#older 5) is probably one of the 1844 prints.
%27 williams to Bishop Selwyn, 12 July 1847, vol 1053, MS 91/75, AML.
328 |
Ibid, p 54.
329 bid, p 53.
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central liwanatanga and a local rangatiratanga. To Williahwes Treaty protected both taonga

(property) and rangatiratanga (chieftainship, diiefdependence or liberty’y°

Williams, in his 1847 letter to Selwyn, conceptamal the Treaty as a compact between the
rangatira and ‘her Majesty the Queen’, rather @naabstract Crown. He used ‘The Queen’ or
‘her Majesty’ (or these titles combined) at lea3tiZnes in this letter, and the Treaty text
rendition only accounts for 10 of these appearartdes Majesty was head of the executive
branch of government, and the Treaty was an exexatt of state, so Williams correctly
emphasized the Crown in his Treaty explanationiddatified the Crown with Her Majesty, and
he conveyed this clear understanding t@oMat the 5 Februarydkerorero: the Treatwas ‘an

act of love’ from Victoria to the rangatira: Williams’ 1847 letter equated te Tiriti with ‘the
word’ of Her Majesty, a word that ‘was sacred, andld not be violated®® In another part of
the letter, Williams said, ‘I have always maintalrte the aborigines that her Majesty’s word
was sacred and inviolabl&* In a similar way, Magna Charta was a personal tanebetween
the monarch and all English ‘freemen’. Williams’ ginasis on the personal relationship of
Queen with rangatira follows in the footsteps ofgda Charta: the Queen herself was promising

to protect Miori rights by the Treaty.

This characterisation of te Tiriti also reflectsghisan theology of church government and civil
polity in which the Monarch was head of both statd church. In this sense her word was
‘sacred’. To Bishop Selwyn, Williams wrote in 18#at the Treaty was ‘a sacred compact’
between ‘the British Government and the Chiefs eiiNZealand’, as he expressed it on this
occasion, adding that, ‘it was impossible that@heen or Governor could admit of any deceit

towards [the Chiefs]*** This supports the view that his references toTteaty as the &bri

330 Chapter four explores in more detail missionarigsierstanding of the Kawanatanga-Rangatiratanga
relationship. McHugh notes relevantly that the iBhit generally speaking, described their politayad civil liberties
in terms of a property right — something inherited passed down through the generations — a ‘igihttwr This
property-based conception is evident in the languagl form of the English text of the Treaty, whadtsumes the
appearance of a conveyancing deed. See P McHulé,Lawyer's Concept of Sovereignty’, pp 171-172.
#1illiams, ‘Early Recollections’, [nd], cited in ®aton, The Life of Henry Williamsvol 2, p 12.

32\vjilliams to Bishop Selwyn, 12 July 1847, p 55.

333 bid, p 57.

34 Wwilliams to Selwyn, 20 Feb 1845, CMS/CN/0 101) &% ATL (Williams copies this letter in Williams
FitzRoy, 20 Feb 1845). To Selwyn Williams wrotettha had just read ‘that triumphant document they Mealand
Journal for August 3/44. | was certainly overwhetihwdgth shame and confusion considering that we Wweteayed
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Magna Charta reflected the intertwining of the sddichurch) and the secular (government) in

Williams’ worldview.

It was not until 1847-48 that Williams’ belief ihe integrity of Her Majesty’s Government — not
Her Majesty personally — really began to break dawihnis July 1847 letter to Selwyn, Williams
wrote: ‘Earl Grey’s [‘waste-lands’] despatch to Egcellency the Governor, which may be
regarded as the warrant of extermination, | haeasand am truly grieved to find that the
Queen of Great Britain should be so dishonouf&dh response to this same ‘waste-lands’
dispatch, Williams wrote to the CMS: ‘| am grievieelyond the power of expression at the
attempted violation of the Treaty, and must negairaplead the honour and integrity of Her

Majesty’s Government. This appears to be lost ¥ent have been possess&d’.

Busby’s use of Magna Charta needs little explanatite referred to the Declaration as ‘the
Magna Charta of New Zealand IndependeriteThis resembles Burke’s reference to the India
bill being a Magna Charta for the Indians, or SanmRamilly’s reference to the 1807 abolition of
slavery as a Magna Charta for Africa. David Boglse aeferred to the Toleration Act 1689 as
the Magna Charta of the Dissent&tsln these uses, the title ‘Magna Charta’ became dod

the protection of personal liberties and propedits generally, and local customs or laws in
particular. The 1215 Magna Charta was very mucluthe protection of local feudal custom,

including the customs and laws of particular townd localities.

and ruined and our cause in New Zealand lost’. Wais probably the House of Commons Select ComniRegmort
1844, which referred to the Crown’s right to thea&te-lands’ of New Zealand. In his letter to FitgRe/illiams
thanked him for sending a document that had ‘atlateeir ‘fears’ because of ‘the assurance thatTieaty
remained inviolate’. Williams was keenly aware tbatthe faith of the Treaty depended their repotatind hence
the Christian faith amongstadri.

3% williams to Selwyn, 12 July 1847, vol 100, MS 98/AML, p 51.

38 \villiams to Secretaries, CMS, 15 July 1847, CMSICMO1, reel 65, ATL. See also Report of Northeistiizt
Committee CMS to CMS London, 1 July 1847, (signgdibVilliams as Chairman), which stated: ‘The Reatban
of the Treaty of Waitangi and the mere idea ofBhésh Government taking possession of any portibthe Land
belonging to the Aborigines will have a most sesiand alarming effect’.

337 Busby to Alexander Busby, 10 Dec 1835, MS 46, AML.

338D Bogue, and J BenneHijstory of Dissenters, from the Revolution in 1688he Year 1808/0l 1 (London:
1808), fttp://books.google.com/books8 August 2009), pp 186-198. At p 202: for rédigs liberty [liberty of
conscience, assembly etc], which is one of theienable rights of human nature, springs out ofvitry essence of
Christianity’. The Toleration Act allowed freedorhassembly and worship to Dissenting congregatitivsigh not
access to public office.
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Busby’s description of the Declaration as a Maghar€ was equivalent to saying that it
protected Mori rights or independence. It was none other th@reat Charter declaring New
Zealand independence, which, as Busby noted, iadlath appeal to the King to protect this
infant state. Just as Williams characterized theafiyras constituting a personal compact between
Queen Victoria and rangatira, Busby saw the Dettaras making King William 1V a protector
of an infant state. British protection made ‘thegvia Charta of New Zealand Independence’
effective. The other element which this Magna Ghadnstituted was the United Tribes or te
Wakaminenga, which according to Busby, was ‘thg safe foundation upon which British
Interests in this Country can be established onuplich the fabric of National laws and
Institutions can be raised® For Busby, the Declaration was a Magna Chartauseci
conjoined a benevolent British monarch with aovl aristocratic assembly, much as Magna
Charta had stabilized an England based on a corbpageen King and nobility. This
conception captured the various elements of hikihg about Mori society and its similarities

with an older British societ§°

339 Busby to Alexander Busby, 10 Dec 1835, MS 46, AML.

349 Considered in chapter one. See, for example, Bsisliscussion concerning using an early Englisi juodel
for Maori, see discussion at n 164 and surrounding Teid! by jury was of course a key liberty protectsd
Magna Charta.
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Chapter 4: Kawanatanga-Rangatiratanga

In the midst of profound silence | read the Trdatgll assembled. | told all to listen with care,
explaining clause by clause to the Chiefs, givimgm caution not to be in a hurry, but telling
them that we, the missionaries, fully approvechefTreaty; that it was an act of love towards
them on the part of the Queen, who desired to sgouthem their property, rights and
H 341
privileges:
Henry Williams

Question (d):
What does the available documentary evidence reveabout Busby’s and Williams’s
understandings of the nature and effect of Te Tiritthe Treaty, especially with regard to

the relationship between lawanatanga and rangatiratanga?

The first section of this chapter will highlightpeescts of different plans that were proposed for
New Zealand in the three years prior to the comatuef the Treaty at Waitangi. This is not
intended to be an exhaustive discussion. Instéadl] summarise aspects of these plans that

concerned the relationship betweaw&natanga and rangatiratanga.

This background will demonstrate the diversity ofstitutional proposals. It will also locate in
context the understandings of Henry Williams andek®Busby on the relationship between the
first and second articles of te Tiriti. Te Wiremmudahis contemporaries did not perceive a tension
between British sovereignty andabti chieftainship, yet most of the recent discussion these
articles have assumed a tension. This retrospeatveis partly the result of post-1840 history,

in which the Crown (or settler authorities) mardjired rangatiratangi’> Recent commentators
have also imposed later nineteenth century undetstgs of sovereignty on 1840 discussions,
which has lead to the view that te Tiriti was inquiately translated by Williams. These and

other issues will be considered later in this ceapt

341 illiams, ‘Early Recollections’, [nd], cited in @aton, The Life of Henry Williamsvol 2, p 12.
342 The most obvious marginalization occurred aftes0l&nce the settler General Assembly took over
responsibility for Native affairs.
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Pathways to te Tiriti, c 1837-1840

Busby’s Protectorate and Hobson’s Factories

Chapter one concluded with Busby’s protectorate fia New Zealand®*® This plan envisaged a
formal protectorate, established by treaty withMi@kaminenga (the Confederation). It involved
a British official proposing laws for the adoptiohthe rangatira Congress, ati police force
supported by British military muscle, an embryokigori jury system, rangatira as head
officials of the central government in their rolas{rict), and multiple subsidiary features

(including schools and newspapet¥).

Governor Bourke dismissed Busby’s scheme. He stgg@aptain William Hobson’s ‘factory’
proposal, formulated after Hobson's visit to Neva&d on HMSRattlesnaké*® Hobson
articulated his remedy for New Zealand’s allegedéasness in a despatch to Bourke of 8
August 1837 His ideas originated in his naval experience dlidnHobson recommended the
establishment of ‘Factories’ at the Bay of Islandskianga, Cloudy Bay ‘and in other places as
the occupation of British Subjects proceeds; [tsuea that] a sufficient restraint could be
constitutionally imposed on the unctuous Whiteshaitt exciting the jealousy of the New
Zealander or any other Powéf”.Hobson was aware of how other nations might vieitab’s

intervention. He proposed that:

Sections of land be purchased within the influepicBritish Jurisdiction as
dependencies of [NSW]...

The Heads of Factories should be Magistrates, lra@hief Factor should, in

addition be accredited to the United Chiefs of NEamland as a political agent

343 As outlined in his despatch No 112 of 16 June7183

34 3ee above.

345 5ee chapter one.

2;“; Hobson to Bourke, 8 Aug 1837, encl in Bourke ter@&lg, 9 Sept 1837, No 86, CO 209/2, ATL, pp 30-37a
Ibid, p 35a.
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and consul. All communication with the British Gowent should take place
through the Chief Factor...

All British Subjects should be required to registesmselves and their landed

property at the Factories...

Two or More of the most respectable British Resisi@rearest each Station
should hold Commissions of the Peace to assidtdictors.

Prisons should be constructed within the factoaesl, legally proclaimed in
[NSW]...

A Treaty should be concluded with the New Zealahte(S for the recognition

of the British Factories and the protection of BhtSubjects and properif

Reqgistration fees, harbour dues and import dutesddinance the Factories. Settler support
would follow protection of their property. An Act Barliament could extend the jurisdiction of
NSW. Such Factories may ‘be the means of introduamongst the Natives a System of Civil

Government . . .’ It will also ensure that Britishbjects ‘become powerful by concentratidiy’.

Governor Bourke accepted the thrust of Hobson'sdfagroposaf® He contrasted it with

Busby’s 16 June 1837 protectorate proposal:

Mr Busby recommends that Great Britain should utadkertheprotectionof
New Zealand, and for this purpose should maintaitisB troops on the
Islands. But, though this undertaking should berm@mced with the greatest
good faith and purest intentions, it would be ofmemisinterpretation; and, in a
remote country where it is hardly to be expectedidw would be very
effectively administered, it might be eventually\erted by British subjects to

selfish purposes.

348 |bid, p 36-36a.

349 pid, p 37a.

#9Bourke to Glenelg, 9 Sept 1837, No 85, CO 209224-28a (see also HRA 1/19, pp 84-6). Bourke was
evidently looking to replace Busby at this timet ihulid not happen, p 26.



115

Bourke thought Busby’s protectorate proposal waswithout virtue’, but was not easily
reconciled with Hobson’s observations. Bourke lveliethat a protectorate would require greater

military support than Factori€s!

Both proposals contained similar elements: a ‘CRaftor’ or ‘Resident’; courts of justice; and
shipping and import duties to fund the governmeimiaistration. Both schemes were to be
established on the basis of treaties witkokl Both were concerned with the development of
civil government among Bbri. Their core conceptions, though, differed mdikeHobson’s
factories were an attempt to limit British juristiim geographically, while Busby envisaged a
country-wide protectorate jurisdiction. In keepingh its comprehensive reach, Busby'’s plan
also contained many more ways to incorpora@hwvithin the new regime. It was designed to
instruct Maori in the arts of civil government, by the usdlwé central Congress, rangatira

appointees in the localities, and embryonigol ‘juries’.

The expansive scope of Bushy's scheme made ipkdasable to NSW and London in 1837-38.
It was comprehensive and reasonably detailed t®application left questions unanswered. The
use of a military force Busby believed was necgsgamaintain a pan-haporder. However
Bourke, justifiably, believed this might provokeabti opposition. There was also the matter of
finding and financing such a force. Bourke beliettegl military commitment would be greater

for the protectorate than for the factories.

For his part, Busby believed Hobson’s scheme wasfesly ‘impracticable’. Hobson, he
argued, had visited New Zealand for less than Weeeks, when he had been there for four

years>>2 Although not without its defects, his protectoratéeast recognised that law and order

1 pbid, p 27.

%2Busby to Gipps, 30 Nov 1838, CO 209/2, pp 24-Z8avernor Gipps succeeded Bourke in NSW. In this
despatch Busby defended himself against Bourkéisism of his official conduct in Parliamentaryfas dated 2
Sept 1835 and 7 Feb 1838 that had only just ariiivétew Zealand. The former referred to the 1834rida
incident in Taranaki, which was unfair since Busi®s not involved (see Bourke to T Spring Rice, @ &34,
BPP 1835 (585), p 6, IUP, vol 3, p 14). Busby citeduBe'’s failure to take up his protectorate prop@saévidence
that Bourke did not treat him with the confidenoel aespect he deserved. See also Bushy to CoB3¢ar 1839,
No 141, pp 297-298, in which stated ‘that furthgury [to New Zealand] was likely to result frometlentertaining
of unpractical[sic] projects, such as that suggkebteCaptain Hobson'.
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was as much the result ofabi activity as Britist®>® It also purported to found a new civil
government on lgbri rangatiratanga (Congress), however much tmgatratanga might be
subject to the direction of a British Officer. Holnss Indian experience must have taught him
the difficulty of confining British authority to thgeographical area of the factories. Once
established, it would inevitably expand beyond éhesisdictional limits, especially as territory
was purchased outside the nominal factory &¥e@ritain also had to consider the rights of
foreign nationals in unceded areas. It became eyjide further reflection, that it would be

difficult to ‘ring-fence’ British jurisdiction geagphically within Aotearod>>

The New Zealand Association and the Mission Socies

The Mission Societies still wished to prevent thegé scale European settlement of New
Zealand, with British authority extending only as &s absolutely necessary. They wished to
create a civilized Christian New Zealand, withoomnpetition from settlers. Dandeson Coates,
Lay Secretary of the CMS London, wrote to Glenalgarly 1838 arguing that the New Zealand
Association 1837 plans would ruin New ZealdrftBusby’s 16 June 1837 protectorate report
had confirmed this, he argued. New Zealand wa®eaiajpcase, requiring ‘some departure from
the strict letter of the law of nations’. He sawtiBh authority as a necessary guarantor of ‘native
sovereignty and independence’. Coates recommentf&uliat of Judicature’ be established in
New Zealand, available to both Europeans aadiv>’ Cession of a ‘small portion’ of land
might be necessary on which to erect court builglifidnis cession should be *absolutely
exclusive of colonization’. Coates opposed all gggeof colonization, including the
Association’s proposals for private (though Goveentrauthorised) colonizatioh®

Colonization, to Coates, meant British settlers mg¥o New Zealand with a British colonial

administration (whether or not it was exercisedalmhartered company).

%3 The 1831 letter from rangatira to William 1V haslght protection against both British subjects and
‘neighbouring tribes’, cited in Stephen memo, 16/NM839, CO 209/5, p 51.

%4 See P J Marshall, ‘The British in Asia: Trade tonfinion, 1700-1765’, p 506.

%% Hobson, in early 1839, acknowledged the imperbestiof his factory system, see below.

%8 Coates to Glenelg, 3 Jan 1838, (Private), CO 2@®/327-129a.

%7 bid, p 128.

%8 bid, p 129.
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Coates supported Busby’s native police force, utttjurisdiction of Mori rangatira®>® He
thought that the way Busby dealt with the thefCaptain Wright's property was a good
example of this. Busby had obtained from a Committethe Congress a warrant for the arrest
and deportment to NSW of the Europeans chargedttétierime®®® However Coates believed
Busby’s picture of the threatened exterminatioiMabri was ‘exceedingly overcharged’. Other

parts of Busby’s proposal he criticised as too dirafed and intrusivé®

Rev John Beecham, Secretary of the Wesleyan Miasid®ociety, also lobbied Glenelg to
prevent colonization. If colonization became neagsthen it must be directly Government
controlled®®? In a 67 page tract presented to Glenelg he cetighe New Zealand Association
plans®® Despite protestations to the contrary, Beechameatgthe plans depended upon buying
Maori land cheaply, or for ‘little more than a nomicansideration®** While the Association
would appoint a Protector of Aborigines, it wouldim unoccupied Nori land as wasteland (as
in South Australia). The question then became: tvéaa the Protector do*?° Beecham
concluded that Association unwillingness to payrenthan nominal’ consideration foradri

land, its ‘Quixotic’ means of civilising &bri (for example, by introducing feudal recognitioh
chiefly powers), and the hollow promise of protegtiall made its Plan unworthy of the

Government’s support?

In his major November 1837 tract to Glenelg, Coatgected to the Association’s plans on
somewhat different grounds from Beecham. Of allropilitan defenders of Bbri interests,
Coates took the lead in advocatingdvi ‘sovereignty’ and ‘independence’. In this 1837
pamphlet, he pointedly critiqued the idea of thedation obtaining ‘cessions’ of ‘sovereignty’
and ‘unoccupied lands’ from a6ri.3°” He stated: ‘It is a fact, fully established by theercourse

of the Missionaries with the Natives, that extrgeadousy is entertained by them of being

39 bid, p 129. See text at n 185 above.

360 5ee Busby to Col Sec, 3 Jul 1837, No 113, pp B&-2

%! Coates to Glenelg, 3 Jan 1838, p 129.

%2 Beecham to Glenelg, 26 Jan 1838, CO 209/3, pp2P65-

363 3 Beecham, ‘Colonization: being remarks on Colaiiim in General with an examination of the proposéthe
[New Zealand] Association . . . [Jan]1838’, CO Z)3p 209-242.

%4 bid, pp 223a-224a.

%% pid, pp 235-235a.

368 |bid, pp 240a-241.

37 CoatesThe Principles, Objects, and Plan of the New-Zedlassociation Examineg 13.
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deprived of their independence and sovereigntghbl intercourse with White Peopl&® A
necessary precondition of such a plan of acquiengtory and sovereignty would require
conveying the practical consequences of thesearesslearly to the Natives, said Coates. He
doubted that Mori could understand this, such was their ‘statbasbarism’. He argued that
treaties in English or which attempted to conveyglish concepts in the Native language,
because of its ‘rudeness and poverty’, would bfcdif for the Natives to compreheritf The
Aborigines Committee Report (1837) made similabremendations against treaties with native
peoples. The fact that Europeans dictated the tefroslonial treaties meant Aborigines were in

no position to negotiate terms as willing and wigtparties.®

Coates critiqued the powers requested by the Aatogiby reference to the expansion of the
British Empire in India. Coates argued that theokgstion wanted the power to acquire
‘cessions of territory’ until they had bought upaanquered the whole of New Zealand, just as

the East India Company had conquered ‘Hindostanafil)3"*

Colonization, whether by charter or by direct Craaation, would surely lead to conflict and
disaster, argued Coatesadfi would inevitably resist colonization: ‘Of greglysical and
intellectual powers — fierce, uncontrolled, and evgrnable — proud of his rights and
independence, and prompt to avenge the infringepmesipposed infringement of eithéf?
Coates understood that any attempt to limit thegpead colonization would encounter

difficulties.

The issue of territorial scope was one of two lesyies upon which Glenelg’s offer of a

Government charter to the New Zealand Associatmumfiered. One of the charter’s proposed

%8 |bid, pp 16-17.

369 pid, p 17.

37 The full quote from the Aborigines Report, p 18ad: ‘As a general rule, however, it is inexpetitbat treaties
should be frequently entered into between the Igogkernments and the tribes in their vicinity. Catis between
parties negotiating on terms of such entire disparie rather the preparatives and the apologdiputes than
securities for peace: as often as the resentmeheamupidity of the more powerful body may be &dj a ready
pretext for complaint will be found in the ambigudf the language in which their agreements mustraen up,
and in the superior sagacity which the Europeatiswercise in framing, in interpreting, and in dirgg them. The
safety and welfare of an uncivilized race requiat their relations with their more cultivated ridigurs should be
diminished rather than multiplied’.

37! CoatesThe Principles, Objects, and Plan of the New-Zedlassociation Examineg 18.

372 bid, pp 19-20.
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conditions was the limitation of colonization’s ggaphical extent. The Association rejected
this. It wanted the authority to acquire any aridNalw Zealand territory. The requirement for a
capital fund to be obtained upfront from Associattoembers was also rejected. The charter
offer was withdrawn when the Colonial Office acegpan Association proposal to bring a bill

before parliament’®

The Government, however, opposed the Associattmifi;sand Parliament rejectedt? In the
Government’s view, the bill did not provide agaimmgtistice to both Mori and settlef’> The

bill empowered Commissioners (including Lord Durhdmord Petre, W B Baring, W
Molesworth, and S Hinds) to enter into treatiewitaori for the cession of both ‘sovereign
rights’ and lands. Such treaties were to be comatii on ‘the free will and full consent’ of the
native sellers. Protectors of aborigines were taggminted and all treaties were to be made in
their presence. Native reserves were to be credthoh British settlements to enableabti to
share in the advantages of civilized fiffé The inclusion of these elements, clothed in the
language of consent, protection, and civilizatias not enough to convince Glenelg and the
Government. This phraseology does demonstrate, Vewie dominance of civilizational
language and humanitarian sentiment in officiatles>’’ By the mid 1840s, when New Zealand
Company influence had increased and humanitariamgglical influence had waned, this
rhetoric changed. Company supporters referredtihéme Treaty as ‘a device to amuse savages'.
In the 1830s it would not have been possible tmdis treaties with [&bri in this way. Busby,

Hobson, Stephen, and Glenelg all considered teeatiegitimate way of obtaining adri

373 Adams Fatal Necessityp 113. Glenelg’s offer of a Crown charter is @med in Glenelg to Durham, 29 Dec
1837 [printed], CO 209/2, pp 410-410a. The rejecti@as communicated immediately in Durham to Glenglg
Dec 1837, CO 209/2, pp 434-439. Hobson'’s factooppsal arrived in London in February 1838, henee th
geographical limitation was derived by Glenelg frelsewhere, see Adantstal Necessityp 123.

374 By 92 votes to 32, see M S R PalmEnge Treaty of Waitangi in New Zealand’s Law and Sitution
(Wellington: Victoria University Press, 2008), p.46

375 Adams,Fatal Necessityp 120.

376 INzAssn] ‘Bill for the Provisional Govt of Britisi$ettlements in the Islands of New Zealand’, 1 JL8&8
[printed], CO 209/3, pp 549-561a.

" This language and sentiment was so dominanthieailew Zealand Association Committee felt compeited
resolve, undoubtedly as a sop to Parliamentaryofficdal concerns: ‘That notwithstanding the temayrfailure of
their application to Parliament this Assn are dateed to persevere in their efforts for assurinthtoInhabitants of
New Zealand the blessings of Christianity and Giation and to this Country the advantages of a rgglulated
system of Colonization’, GS Evans (Sec, NZAssrpltenelg, 31 Aug 1838, CO 209/3, p 294.
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agreement or consent to British intervention. lcally, the House of Commons Aborigines

Committee did not’®

Other Proposals for British Intervention

The character of that intervention remained theidoaf debate in 1838 and 1839. A number of
other proposals were submitted to the Colonialg@ffn 1838-9, besides those of Busby,
Hobson, the New Zealand Association, and the missozieties. Colonel Robert Torrens, for
example, one of the key South Australian Commissi®and a member of the 1826 New
Zealand Company), lobbied the Colonial Office itel&838 with a proposal to establish a
‘regular Government’ in New Zealand. This planiaétl the Confederation and Congress rather

than cessions of territory and sovereignty frongedina®’

New Zealand Association interests tried anothdt: tatlising ‘The New Zealand Company of
1826 (to whom the Govt of the day promised a chaftencorporation)2° On its face, this

earlier company involved a different set of nantes,the appearance of George Lyall and Lord
Durham, both proposed Commissioners in the faig&BIAssociation bill, marked this out as a
related body. Robert Torrens was also a membdreoi826 company. Torrens’ 1838 proposal
also wished to establish a ‘regular form of goveenthin New Zealand. Confusingly, this
proposal reintroduced cessions of territory froriveachiefs. There was also no mention of the
Confederation or Congress as forming part of thisegnment®* James Stephen, sensing these
inconsistencies, suggested to Glenelg that thewsuparties involved in these proposals needed

to formulate ‘some one scheme’ for the Governmeruissideratiorit?

378 perhaps it could be argued that Stephen and Gleaeleast, ultimately conceded the necessitytodaty with
Maori as the only just way to effect annexation.

379 Col Robert Torrens to Stephen, nd (rec’d 7 Nov&880 209/3, pp 297-312. This plan utilized the
Confederation and Congress rather than cessioesriibry and sovereignty from rangatira. Torreresviather of
the man who devised the ‘Torrens System’ of latiestin New Zealand and throughout the British Bepi

30 George Lyall to CO, 14 Dec 1838, CO 209/3, pp 318-

1) yall to Sir George Grey, 28 Dec 1838, CO 209{83(17-321a. Torrens later denied any allegiantceadNZ
Company, see Torrens to Normanby, 29 May 1839, Q@52 pp 371-374.

32 bid, p 321a (Stephen minute).
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G Fife Angas, another South Australia ‘Found&tweighed into the New Zealand question. He
was alarmed at information that the French weresiclening appointing de Thierry French
Consul in New Zealand. Angus suggested that theeaovent adopt a Factory system to thwart
suspected French designs. He recommended thabteacbcould be entered into with the
Chiefs through the agency of a special officer aped . . . to incorporate their native country
with[in] the British Empire...*®* This appeared to be a further variation on Hobsand

Torrens’ proposals.

Baron de Thierry continued to appear in commurocetiof the period 1837-40. Referring
probably to the Angas correspondence, Stephen wdtee Foreign Office that Glenelg had
been reliably informed that the French Govt welmla to nominate [de Thierry] as their Consul
[in New Zealand]'. Glenelg was ‘fully aware’, contied Stephen, ‘of the difficulty of interfering
with a Foreign Govt in the selection of its own Agebut still considered it proper for the
Foreign Office to remonstrate with France agaihstappointment of someone ‘who has been so
constant in his attempts to assume undue authdfityin a despatch of October 1837 Bourke
informed Busby that he had declined to enter iotwespondence with de Thierry. Busby replied
that de Thierry had claimed a retinue of 60-70 ‘heetcs and labourers’, but arrived in
Hokianga with only four people. Hokiangaabti had confined him to two small pieces of

land 386

Bourke’s successor, Governor Gipps, adopted the gmlicy of declining to engage
with de Thierry*®’ Busby followed suit. He ignored de Thierry’s hgéfarly report from
Hokianga in mid-1838. This prompted de Thierry titevdirect to Gipps. De Thierry believed
the frequent references to him in the Lords NewlaehCommittee evidence misconstrued his
position on sovereignty. He would never asserphis sovereignty in conflict with either
Britain, or in opposition to ‘the New Zealandersniselves'. If Britain established a colony, he

believed he should be permitted ‘to act the pa# Bhrent to the Aborigines of this Country . .

383 And father of painter, G French Angas.

34 G Fife Angas to Glenelg, 20 Dec 1838, CO 209/334®-349. Stephen minuted the file to Sir GeorgeyGr
‘This is another application for a New Zealand G&arThe Writer is a Gentleman of very high chagaend has
for some time past been well known at this offld&ll you take the trouble to dictate the termstof answer to
him[?]’, p 349a.

385 Stephen to Backhouse, 29 Dec 1838, (draft), COR@p 117-119a.

386 Busby to Col Sec, 16 Jan 1838, No 120, pp 268-269.

37 H W Parker (Gov's Private Sec) to de Thierry, 1 A839, CO 209/4, p 18.
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. %8 The ‘Decree’ accompanying his letter to Gippsedat March 1839, announced his
intention to act as a Protector, to ensure thatrvretained sufficient land in trust for their
subsistencé® De Thierry was an important figure before he @uliin New Zealand. After that,

as Busby’s reports illustrate, he probably desethedidicule heaped on him.

Government Views, 1839

Hobson'’s version of limited British interventionmdmated British official thinking from 1838
until late 1839. At the end of December 1838, thiédh Government offered Hobson the
position of Consul in New Zealarit Prior to accepting this position on 14 Februargdge
corresponded with the Colonial Office concernimsgrésponsibilitied®' Based on official
correspondence provided to him (probably mainlglaction of Bourke and Busby despatches)
he stated: ‘'l am now more than ever impressed thghabsolute necessity for her Majesty’s
Govt adopting speedily some measures for the pgroteboth of the Aborigines, and of the
British subjects’ in New Zealand. He endorsed Argyasggestion “that the Chiefs might be
induced to incorporate their Native Country withfihe British Empire”, as ‘consummation’ of a
Factory system:2 Hobson stated that his 1837 Factory proposal tscnly measure short of
the actual assumption of Sovereignty by Great Britalculated to afford protectiof®> He
acknowledged its several imperfections: firsttilt ft New Zealand vulnerable to intervention
of foreign powers; secondly, foreign nationals docrieate difficulties between British subjects
and Maori; and thirdly, British subjects would continweeltiold ‘vast tracts of land...without
recognized titles.creating confusion and strifé&®* Hobson sought to remedy these
imperfections. He recommended that the Superinter(@e Chief Factor of the 1837 proposal)
should ‘form alliances with friendly tribes, or &at in opposition to those which may be hostile’.

The Superintendent should also have jurisdictiogr ®&ritish subjects throughout New

38 De Thierry to Gipps, 6 Mar 1839, CO 209/4, pp ¥4-1

39 De Thierry ‘Decree’, 7 Mar 1839, CO 209/4, pp T8 1The de Thierry letter to Gipps of 6 Mar 1834 &ne
‘Decree’ of 7 Mar 1839 were forwarded to London@ipps to Glenelg, 20 Apr 1839, No 73, CO 209/41gp18.
390 palmer,Treaty of Waitangip 47.

391 Hobson to Glenelg, 21 Jan 1839, CO 209/4, pp 87-93

392 1pid, p 87 (the Angus reference is to G F AngaGlenelg, 20 Dec 1838, above at n 384).

393 bid, p 88.

394 bid, p 93.
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Zealand®®> Hobson wanted Parliamentary authority to raiseliiaof British subjects, and to

have a mixed (Nori-Pakehi) police force. A naval vessel should also be sdigposaf®®

This was a significantly beefed-up version of tB87 Factory proposal. In effect, it introduced
the police and military force recommendations o§lByis protectorate proposal. Reading
between the lines, these forces would have “roemmmissions” over the entire country,
especially in respect of British subjects, eveoutside the ceded factory territories. Unlike
Busby’s proposal, Hobson now wanted authorizatioally with friendly tribes against

unfriendly ones. This was not unlike how the Easid Company had operated in India. These
recommendations would not have found favour in 1837839 they indicated an escalation in
the scale of the proposed intervention. Hobson suggested that the factory system could lead
to complete British paramountcy. Britain should betdeterred, he exhorted, from extending ‘to
that highly gifted land the blessings of civilizatiand liberty, and the protection of English
Law, by assuming the Sovereignty of the whole Cgy@ind by transplanting to its Shores, the
Nucleus of a moral and industrious populatith’.

Hobson’s phraseology was designed to win officigdpsort. It drew on common assumptions
concerning the superiority of British civilizatiom, which civil government protected ‘liberty’
and encouraged commerce. Viewed in this light &risovereignty could only be a good thing.
But if Hobson was also suggesting large scale Brisettlement:® Glenelg was not listening. In
February Glenelg’s minute to Cabinet suggesteddmesiill attempting a CMS Coatesian

version of Government interventiGh

The plan which | propose is not one for the encgemngent of an extended system of
Colonization, but for the establishment of a regtdam of Govt, urgently demanded by

existing circumstances.

39% |bid, pp 89a-90.

39 |bid, pp 90a-91.

397 |bid, p 93.

398 He speaks of the ‘the tide of Emigration which éréady begun to flow’ in 1837, ibid, p 92a.
399 Glenelg Minute, 12 Feb 1839, CO 209/4, pp 191-201a
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For this purpose it is proposed to obtain by negiatn and Cession from the Chiefs, the
Sovereignty for the Queen of certain defined partio portions of Land . . . where the

British are already settlet{®

Draft instructions of the Colonial Office to Hobsonder Glenelg's leadership revealed this bias
against large scale colonization and for limited defined cessions of territorial sovereignty (or
factories). An initial draft recommended that a @noagent should negotiate with Chiefs a
cession of Sovereignty ‘on fair terms’ for suchtpdrNew Zealand ‘best adapted for the
proposed Colony’. A Crown agent should become ‘@Goeeof the Colony when so acquired’.
The Crown should ensure ‘the protection of the Adines by every method which can be
devised for that end’. The Crown was to assumestaentrol of the colony, in contrast to South
Australia where too much power was left to locah@aissioners. Parliament should legislate to
ensure colonial Courts had jurisdiction throughdatv Zealand, that is, in the unceded, as well
as in the ceded, areas. Within this Crown colonyegament a charter of incorporation was to be
granted to the New Zealand Company (being a rerfextiBlew Zealand Association). The
Company would raise loans for public purposes erstturity of local revenues, establish

banks, dispose of, or on-sell, public lands andyatye proceeds to fund further emigratfth.

A second set of draft instructions anticipated Nambyy’s final instructions, which suggested a
qualified sovereignty only in Bbri rangatira and hap The sovereignty of Bbri in such an
uncivilized society could not support ‘a lawful doon in that full and absolute sense . . . of the
more civilized parts of the World’, again refle@istadial conceptions that required settled
cultivation and use. Yet, this draft continued,gatira must still consent to the extension of
British sovereignty, ‘and a title to that dominioan be legitimately acquired . . . [only by]
voluntary cession of it by the Chiefs in whom iaispresent vested’. The limitation of British
sovereignty, in Glenelg’s minute, to ‘certain defihportion or portions of Land’ was expressed
in this second draft to be a matter of practicadityxpediency. However, the draft did clearly
instruct Hobson to ascertain which were the predamtly British areas, and then acquire the

‘local Sovereignty’ by cession from the relevamgatira. In addition, Hobson was to exercise

0% pid, p 191a. Glenelg did not mention the Confatien/ te Wakaminenga in his Minute.
“01 [First] Draft instructions, 21 Jan 1839, CO 209/8,193a-201a.
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extraterritorial jurisdiction in unceded areas is tapacity as British Consul. Hence, in the
ceded areas he would be Governor (or Lieutenanef®ov) and in the unceded he would
remain Consul, reflecting the quasi-diplomatic eleter of this title. He would however be a

“foreign” representative with military and civil per close at hantf?

A longer draft referred to the disavowal of ann@@tnade by the 1837 Aborigines Reptrt.
However, principles of ‘humanity and justice appeaw to require a direct intervention in the
internal affairs of New Zealand®! Busby had also argued that ‘humanity and justietated

the need for interference by way of protectofatdhe author of the draft instructions (probably
Stephen) implicitly acknowledged departure from1887 Report. This was explicitly
acknowledged in Normanby’s final instructiof{ The ‘independent National character’ of
Maori hap was limited by the absence of any ‘union’ betwtem or ‘Civil polity’ which
collectively governed them. ‘With men in such detaf Society no international relations can be
formed’, the draft went on. Yet, it was ‘right thtaeir title to be regarded as one independent
Community should be observed’. Britain ‘disclaim[edy pretension to regard their lands as
vacant Territory”%’ This passage made explicit the stadial concetiahthe possession of
national civil government was the foundation oktfunternational’ status. Busby expressed this
same view, as did the Normanby instructiéfiddowever, it seems that more on grounds of
moral principle, with humanitarians and EvangeBoahtching on, Britain was prepared to
acknowledge the legal standing of thedvl community for the purpose of entering into an

‘international’ treaty.

The humanitarian and Evangelical lobby advocatedattknowledgement of ari nationality,
independence and sovereignty. Busby too had bé&smating to construct this nationality from
its component parts — haand iwi. Coates and the Aborigines Report, comgdeagely by the

Evangelical Buxton, advocated the most unequivaa@dgnition of Miori sovereignty. As

92 [Second)] Draft instructions, 24 Jan 1839, CO 20pp203-220a. This may have been the draft atthtthe
Glenelg's 12 Feb 1839 Minute.

“03 [Third] Draft instructs, nd, CO 209/4, pp 221-242a

0% bid, p 222.

1% See text at n 191.

0% palmer Treaty of Waitangip 49.

07 [Third] Draft instructs, pp 226-227.

08 See below paragraphs for relevant citations ofiNorby instructions.
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expressed in chapter two, Evangelicals saw theaadenigement of Mori sovereignty, or
independence, as a scriptural and moral imperaBwee. had made people-groups and man must
therefore respect their independence. This nationa@jpendence was not based on the existence
of a civil polity or institutions of government, ewen on a formal declaration of independence.
Rather, it existed in the God-given nature of tkiff{g And it was the Evangelical Glenelg who
had acknowledged the Declaration, although he séeimsve been more concerned about it
protecting Miori from foreign spoliation. This practical concdom Maori welfare was as much

the concern of Evangelicals in England and New a&hhs was any acknowledgement of

nationality*°

The conceptions of Bbri independence in the Aborigines Report and thennby instructions
differed. The 1837 Report founded independenceriptsiral and moral imperatives, whereas
the Normanby instructions and earlier drafts oséhfounded it in stadial conceptions of
cultivation and the existence of civil governmeftie Aborigines Report did acknowledge that
the lack of governing institutions, including a iaity force and courts capable of controlling
crime, made New Zealand independence weak. Bug thresctical limitations were not
expressed to limit national independence as a ipmest ‘political rights’*!* In fact, the
Normanby instructions paraphrased the Report asoadkdging in Mori a ‘title to the soil and
to the sovereignty of New Zealand’ that was ‘indisble’ and which had been ‘solemnly
recognized by the British Governmefit. However, just as the earlier draft instructions{j
outlined) had done, Normanby later qualified thenaeviedgment of New Zealand ‘as a

sovereign and independent state’ on stadial grounds

so far at least as it is possible to make that asledgement in favour of a people
composed of numerous, dispersed, and petty tntdes possess few political relations to

each other, and are incompetent to act, or evébedate in conceft'®

99 5ee above.

“19 5ee above. Glenelg never unequivocally acknowkddri independence or sovereignty as such. He maly wel
have felt constrained by his official position frataing so.

“1 Aborigines Report, p 128.

“12 palmer Treaty of Waitangip 49.

“131bid, p 49. This is quoted by Gipps in his addresthe NSW Legislative Council on 9 July 1840. 2@®/6, p

280a.
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As the earlier draft had expressed it, th@oklcommunity had no ‘Civil polity’ to unite it.

Hence the surrender of their ‘national independersteky at best, would be a little sacrifité.
Having previously admitted Bbri rights, the Queen could only acquire any NewlZed
dominion or sovereignty with kbri consenf'® This seems a concession to moral principle, to
uphold the faith of the Crown’s previous acknowleagnt, rather than a full admission of a
fundamental political or legal right, for which tetadial basis was absent. By contrast, Coates
and his colleagues admitted no such civilizatidetddial) barriers. Coates even argued
explicitly that ‘the New Zealanders, though undied, are, strictly speaking, an Independent
State, and [should] be dealt with accordindi’Whether or not Mori possessed civilization did
not determine whether they possessed rights, imgutie right not to be subject to a
sovereignty or government not of their own choosiftge basis of rights was, fundamentally,
not the condition or state of their society, b tact that they were as much creatures of God as
were the English. This vision of a universal humanias the substance of Evangelical concern

for Maori and indigenous peoples generally.

The Aborigines Report reluctantly conceded the s&itgof a narrowly defined British

intervention:

Your Committee deprecate any further interferenitk the internal affairs of the South
Sea Islands [New Zealand and Pacific|, except e Would authorize the consular
agents to frame, and the King in council to essdiblall such special rules as may be
necessary for maintaining peace and order amorrg&HBsubjects resident in or

resorting to the islant’

The Report recommended the appointment of Constitsjuvisdiction to try British subjects ‘on

the spot’ or, in serious cases, transport thenfubtrial at the nearest fully constituted cofif.

“1%bid, p 50.

1% bid, p 49.

16 CoatesThe Principles, Objects, and Plan of the New-Zedlarsociation Examinegp 28-29. Coates also
admitted the difficulty that Nbri did not comprehend the principles of ‘intetioaal law’ or ‘the obligations
which that law imposes on Independent Statesgim thtercourse with each other’, but this did dhinish the
reality that New Zealand was still an Independdates

“17 Aborigines Report, p 130.

8 |bid, 129.
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The Consul’s jurisdiction was not expressed asirgmuany cession of territorial sovereigrty.
By contrast, Normanby instructed Hobson ‘to treahwhe Aborigines of New Zealand for the
recognition of Her Majesty’s sovereign authorityeothe whole or any parts of those islands

which they may be willing to place under Her Maj&stiominion’ *2°

Normanby’s instructions were the first to cleariytlme a plan of total territorial sovereignty.
The last (or third) set of the Glenelg instructitvasl explicitly stated that a cession of the entire
country ‘would be a needless encroachment uponghts of the Aborigines’, and would risk
complications with foreign powers (an interestingarsion of the thinking that saw issues with
confined factory-based sovereignty). Instead, Holsdwuld acquire only areas occupied by
British settlers, or where ‘they assert a proprietight . . .*** This draft also stated that the
British Government would not encourage Emigratitscurrent policy was to regulate existing

settlement, and to protectaldri from its adverse effecfé?

James Stephen, who was Permanent Undersecretagy@blonial Office from 1836 to 1847,
was perhaps the key policy maker for New Zealarelwids also an Evangelical, son of James
Stephen, the close accomplice of William Wilberéona the fight to abolish the slave trade.
Stephen the son was mentored by Wilberforce. Hesdsved on the CMS Committee for nine
years (until 1822?3 Some of Stephen’s policy advice during his terag€olonial
Undersecretary should be highlighted. After Glermrekigned in February 1839, Stephen
summarised the Government position: ‘I hold the ®@aydinal points to be kept in view in
establishing a regular Colony in New Zealand drst, fthe protection of the aborigines, and,
secondly, the introduction among the Colonistdhefgrinciples of self Government...".
However, colonial self-government was not immedyatte be granted as it might jeopardise
Maori interests. The colony was to be establishedeua Consul, in particular districts ceded in
Sovereignty to the British Crown. Acquiring contod limited districts created difficulties in

unceded areas, said Stephen. For the uncededn@easommended ‘the middle course of

“19bid, p 130.

420 palmer Treaty of Waitangip 50.

2! [Third] Draft instructs, pp 230a-231a.

22 bid, pp 241-242a. This would seem inconsisterth wie earlier (first?) draft which proposed the 8@mpany
as the agent of planned immigration and land pwelad sale, although with other limitations orp@gvers.
423 A G L Shaw, ‘Sir James Stephen (1789-1859Y’, fiutp://www.oxforddnb.confaccessed October 2009).
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obtaining from the Chiefs an agreement to placel{sueas] under British protection’. This last
point tacitly recognised the relevance of Busby@@ctorate. Significantly, also, Stephen
believed that the Colonial Office should give thewNZealand Association or Company a ‘short
and Conclusive’ rejection of their request for Gawveent support. The Government cannot
support a Bill ‘for the enlargement of Her Majest{pominions’ introduced by anyone ‘except
the Ministers of the Crowri?* This referred to a draft bill transmitted witheitér from Hutt of

the New Zealand Company a few days bef6te.

On 30 April 1839, Stephen minuted that Normanbyld@dooet condone the New Zealand
Company proceeding. In a meeting with Hutt the lolefpre, Normanby had been advised that a
Company vessel, under Colonel Wakefield, was sharttepart for New Zealand to establish a
colony. A letter from Hutt the same day (29 Apwilas presumptuous enough to request British
naval assistance and letters of introduction toAthstralian Governors. Stephen maintained this
meeting and letter was the first time Normanby heard of these plans. Stephen’s minute
advised Normanby ‘to obtain cession in SovereidtuyThe British Crown of those parts of
New Zealand which are or shall be occupied by H8Ubjects’. Parliament, he urged, should
declare all lands purchased by the Company sutge&ctown repurchase, and Normanby should
decline all the requested assistance. The essétitis advice was communicated to Hutt by
return. It included the statement that ‘the partiescerned should be distinctly apprised, that

H.M. Govt cannot recognize the authority of the figgany] Agents*?®

424 Stephen to Labouchere, 15 Mar 1839, CO 209/4 26s381. He also summarised Glenelg’s statement to
Durham on 5 Feb 1838: ‘a Colony should be formethermodel of the Old New England Constitutionst fls, on
a Body Corporate with a joint stock . . . To thisresadded, various elaborate provisions for theraef of the
Natives’.

25 Hutt to Normanby, 12 Mar 1839, CO 209/4, pp 531&3

26 Hutt to Normanby, 29 Apr 1839, Stephen minuteAB#&il, CO to Hutt, 1 May 1839 (draft), CO 209/4, pp2-
549. The Colonial Office resistance to New Compplays continued throughout 1839. Stephen was dbtké&ont
of this resistance. In October he wrote that he eegwvinced that the Company was trying to coveenp
‘Establishment by their own authority of a Conventll System of Govt in [New Zealand] '. In subsague
correspondence ‘the Coy themselves virtually adanitave been [guilty of] an illegal usurpation afyRl
Authority, Lord Durham being the leader in that @& ', Stephen to Vernon Smith, 24 Oct 1839, C@£20p
577-580. Although Durham was granted an interviegginst Stephen’s wishes, this was on conditionit e
‘distinctly understood that | [Normanby] do not 8ging so recognize in any manner the Assn . .r] ganction the
object for which this assn has been constitute@ t€ Durham, 28 May 1839, (draft), CO 209/4, pp-562a.
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Hobson accepted the Consulship of New Zealand dfebduary 1839?’ The Crown issued
Letters Patent on 15 June 1839, which extendelddbedaries of NSW to include *‘any territory
which is or may be acquired in sovereignty by Hexjéddty, Her Heirs or successors’ in New
Zealand. On 30 July Hobson was made Lieutenant«®&ové&n and over that part of Our
Territory which is or may be acquired in SovereygntNew Zealand’. On 13 August Hobson’s

appointment as Consul was confirmed and he depErigthnd on 25 August 183¢°

One final piece of policy advice from Stephen isemmrthy. In a letter of 28 July 1839 to
Vernon Smith, Stephen critiqued American case lawtmoriginal nations, in particuldohnson

v M’Intosh(1823). He considered British law in Canada mbarerane’ than the Marshall
jurisprudence. In Canada, land was first purchésed aborigines by the Crown. In America,
Indians occupied the land ‘on sufferance’ as Euaopstates claimed title by right of discovery
and conquest. He also distinguishedaok society from Indian society, stating the New
Zealanders were agriculturalists rather than heedsimhey had ‘a settled form of Government’
and had ‘divided and appropriated the whole Tawionongst them’. In any event, Britain
disavowed sovereignty in New Zealand. For thesgores, United States aboriginal law was not
good British law*?° Stephen’s placement ofadri high on the civilizational scale was no doubt
designed to appeal to stadial definitions of sagaty and independence — though it did not
qualify them for full international status. Yet Bken’s core assumption was incorporated in
Normanby’s final instructions, issued on 14 Audgl889: since Mori exercised a tribal
sovereignty (or government), they had legal stagttirenter into a Treaty which granted

sovereignty (or government) to the Crofwh.

42T palmer Treaty of Waitangip 47.

28 |bid, p 48.

2% Stephen to Vernon Smith, 28 Jul 1839, CO 209/84%344.

*3%1n a minute on Hobson's reports of 3-6 Feb 184épt8:n wrote: '[Hobson's reports] . . . proverifqs were
wanting, how much wiser was the course taken obtiaing for a Cession of Sovereignty, than woudadrbeen
the case of relying on the proceedings of CaptaiokCor the language of Vattel in opposition to own Statute
Book', Stephen to Vernon Smith, 9 Jul 1840, CO 20883a. Stephen, here, appears to be rejectingtigh right
to the sovereignty of New Zealand on the grounddisifovery (‘Cpt Cook’), or on the basis of limitade and
occupation of Mori , leaving Britain free to claim the unusedtmmors (‘Vattel’). New Zealand Company interests
argued both of these positions.
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Busby’s View of the Confederation, 1839

In defending his official conduct and accomplishtsen Glenelg, in February 183%,Busby
commented on te Wakaminenga. Busby rejected Baudtedrges that he had failed to win the
confidence of the Chiefs or to accomplish any efabjects of Bourke’s 13 April 1833
instructions. These instructions specified thatoda@ting the Chiefs was Busby’s “most
important duty”. Busby claimed that he had ‘entirslicceeded’ in this objet¥ He paid
particular attention to the accomplishment of tlemf€@deration:

The basis of a settled form of Govt has also betabéshed by the Confederation
of Chiefs on principles Sufficiently Comprehensiteeembrace all the Tribes in the
Islands. And though no overt acts of Govt or Ledieh has[sic] proceeded from

this union . . . it has not been without a benafieffect of a negative character.

The Confederation still had the potential, arguesi®, to politically and governmentally

unify the country. However, its purpose had begmsd by lack of resources:

While, had Sir R Bourke complied with my urgentuest [12 Mar 1836 des, No
89] to be enabled to visit and obtain the adhesfasther Tribes, it would have
proved a but[buttress?] to the interference offangign power or the
establishment of any other authority [18 Jun 188§, ¢No 97] than what should
emanate from itself [the Confederation] throughtbiat Islands.

He reiterated the key problem that had beset attefé Confederation government; the
lack of authority, both from within the Confedeatiand from outside it. He explained
that

... in attempting to obtain the cooperation of thee@hin execution of any of the

functions of a Govt, or to establish amongst themmsystem of Jurisprudence,

31 Busby to Glenelg, 25 Feb 1839, CO 209/4, pp 47-66.
32 bid, pp 49a-50.
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there was no foundation on which | could procede Native Chiefs possessed no
authority, and they could not, therefore, impann® what they did not possess. No
one Tribe had acquired such a preponderating infees to overawe the rest; nor

could any Chief secure the assistante enable him to enforce the obedience

either of his own Tribe, or of others beyond thefi*..

A Wakaminenga or Confederation force which wasstediwould be bound to fail. Moreover, in
New Zealand, ‘all exertion of power is violencedahe only law that of the strong arm . . .
[Maori] have not, in fact, acquired the ideas of atitiiand subordination’. Busby,
consequently, had to exercise the greatest ‘cautibninging a [Confederation] power into
action, which I had not the means to control’. leald have proclaimed a Code of Laws, but he
could not enforce {t** Bourke, also, never provided him with police poyeer he had no ability
to bring wrongdoers to justi¢&

Busby completed his appraisal of the Confederagitailure with some metaphysical or
scriptural reflections:

| was ‘not able to make that straight which God enaboked’. Divine
Providence has denied to this Country the blesah&®cial Institutions, and
the protection of established laws. The New Zeaaiglstill the son of
Ishmael, the ‘wild man whose hand is against eveap and every man’s hand
against him’; and he is likely so to continue thle race shall become extinct,
unless some Civilized State should take them niyt mationally, but

individually, under its protection.

This My Lord is a truth which is now undisputedthg Missionaries and by all
others [well enough informed to comment reliablyMew Zealandf3®

33 bid, p 50.

3% bid, p 51.

3% bid, p 59a.

3% |bid, pp 51a-52. Busby makes the same statemdBleioelg in despatch of 22 Feb 1839, pp 310-323.
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Despite their influence, the missionaries ‘will mestrain the wicked. Till human nature is
changed the majority [of Bbri]...will require the strong arm of the law...to matkeem respect

the rights of their neighbour8®’

The Confederation’s authority had not been entiredyfective. In addition to the warrant Busby
obtained from a Confederation committee for thestrof Europeans (for the theft of Captain
Wright's property), Busby appeared to utilize Calgeation authority to execute a Hokianga
‘slave’. The crime was murder of a European, Hdiddle. Busby reported to NSW thatabri
executed the ‘slave’ ‘after as fair a trial as girstances would admit of...on my application in
the name of the Queen’. The executioner ‘appoibtethe Chiefs’ shot him after a day-long
public trial attended by both ari and Bkeha. Busby instructed what appeared to be the all-
Pakeha jury that a two-thirds majority would be sufficieio convict. An 8-9 year old boy was an
accessory, but since he was not a ‘slave’, anyngtt¢o try him ‘would have roused the whole
tribe to arms..**® The NSW Attorney General later protested Bushgikife to act in a manner
that would make it clear that the sentence wasng@itial one, unrelated to slavery. Busby
rejected the inference that he allowed the execufa man because he was a slave, not because
he was a murderer. He declared that ‘the safetgyo€ountrymen demanded the example which
was made...” The new Governor, Sir George Gipps, e@éd be aware that there exists neither
law nor Government in any form in New Zealand... idesis however essentially independent
of Law... and that it was administered, perhapsHerfirst time in New Zealand... is a triumph
of order which persons unacquainted with New Zeglaan ill appreciate.. Busby

expostulated that the example set ‘will do morestich the New Zealanders the advantages
arising from the regular administration of justared to prepare them for its establishment, than a
whole volume of Instructions and exhortations uf@nsubject”*3® Busby’s defensive assertion
that ‘justice’ was different from ‘law’ was at lda=onsistent with his view that there were no
effective legal institutions in New Zealand. Hisoet to a jury and a Confederation executioner

nonetheless showedadri what ‘civilized’ justice looked like.

37 |bid, pp 52a-53.
“38 Busby to Col Sec, 28 May 1838, No 127, pp 280-282.
439 Busby to Col Sec, 8 Nov 1838, No 135, pp 290-293.
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The CMS in New Zealand

Having considered a number of pre-1840 proposalBiiitish intervention in New
Zealand, it remains to consider the views on thigext of Henry Williams and the CMS

in New Zealand.

In late 1837, Sydney defence lawyers subpoena’dyHéfiliams, Baker and Davis in the
Captain Wright theft case. According to one accpwilliams’ evidence in Sydney helped to
convict the accused, James Doti€Doyle was executed there in December 1837. Comstes
this example to highlight deficiencies in the eixigtenforcement of the lafif* Doyle and other
Europeans were assisting Pomare in the fight wehNorthern Alliance when they attacked and
plundered Wright's property. The Sydney trial intgated Williams’ mission work for around
three monthé*? These circumstances no doubt influenced Williaviesiv that greater British

involvement in New Zealand was necessary.

Yet Williams was more concerned about large scailesB colonization than a few rogue British
subjects in the New Zealand. Within a month ofrktsirn from Sydney, Williams wrote to
Coates expressing alarm at the New Zealand Assmtiplans®*® He presented the two options
as British Government protection or the ‘slaveny'axtirpation’ of Maori. He elaborated on
these two themes:

The European Settlers are making rapid advancearanokeginning to hold out threats.
Should any encouragement be given to the Assoniatiousands would immediately
come and over-run the whole country and the nativest give way. The only protection
| can propose is that the English Government shtakid charge of the Country as the
Guardians of New Zealand and that the Chiefs shioalshcorporated into a general

assembly under the guidance of certain Officerk ait English Governor at their head,

4% RogersTe Wiremuyp 136.

41 Coates to Glenelg, 23 July 1838, CO 209/3, p A86ording to Coates, a ‘Native Chief of the Disttimder the
influence of Mr Busby’ apprehended the offender.

42 RogersTe Wiremyp 136.

“43illiams to Coates, 11 Jan 1838, (rec’d 24 Aug8)88MS/CN/0 101, reel 65. See same letter in HeEam,
The Life of Henry Williamsvol 1 (Auckland: Upton & Co, 1874), pp 231-232.
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and protected by a Military Force, which would be bnly means of giving weight to

any laws which might be established, and presdraedrder and peace so much desired.
The natives have many years since proposed tlsashiould have been done and have
repeated their desire from time to time.

Williams’ proposal reflected the broad outlinesBafsby’s protectorate proposal. Congress, or an
‘assembly’ of rangatira, would act as a legislatumeer the direction of a British Resident or
Governor. A military force would ensure that thésgs were carried out.

George Clarke’s 1 March 1838 letter, on behalhef CMS Northern District Committee in New
Zealand expanded on the concerns raised in Willisetier.*** Having considered the New
Zealand Associations’ tract the Committee recomradnd

That the whole country be recd under the proteciwh guardian care of the British
Government for a certain number of years — withsadent Governor & other officers
with a Military Force, to support their authoritgdaensure obedience to all laws which
may be enacted.

That the Principle Chiefs of Tribes being regardsadnembers of Congress under the
guidance of the Governor and Counsel [ExecutivenCit?] who collectively shall enact
all laws & by whose authority all offenders shadl faunished.

This account clearly saw the 1835 Wakaminengaeafotimdation of the proposed government.
Like Williams’ account, Clarke’s appeared to gr@angress a little more influence in law
making than under Busby’'s 1837 protectorate, inctviiangatira would have (initially at least)
almost no discretion in rejecting or adopting lgwsposed by the Resident or Governor.
Clarke’s next paragraph combined the stadial laggwd civilizational growth with the
missionary language of moral transformation:

444 Clarke (Corr Sec Northern Ctee) to Coates, 1 M8&81encl in Williams to Coates, 4 June 1838, CMS(C
101, reel 65. See same letter in Carlefidre Life of Henry Williamsvol 2, p 232.
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This mode of proceeding we consider the most sglagima commencement and most
likely to redeem this people from that degradediamdoral state in which they are.
Their ideas will gradually expand & their conditidaily improve. They will form a
mutual support to each other a protection to thdse do well & dread to evil doers and
gradually rise in the scale of Nations. Foreigmweitsbe then more circumspect in their
conduct seeing that crime can be punished hereaer countries.

The Committee referred to ‘numberless applicatidaystangatira for a ‘controlling power’ to
‘enforce order’. ‘An attempt has been made to oiggthe Chiefs into a Parliament but nothing
has yet been accomplished for want of power toreafthe laws they might make’. The ‘New
Zealanders’, in their ‘infant state’, must be affed ‘relief and protection’ in the formation of
‘their Government’. Although a ‘Free People’ (aarieeference to the Declaration) governing

may ‘work their ruin’ if it was not regulated by tsdom and care’.

A Committee letter of November 1838, also penneflayke, confirmed that their March 1838
letter (above) and their involvement in the 183¢,[$836] settler petition ‘*ha[d] for their object
the maintenance of the Sovereign rights of the Mealanders [by] imploring Her Majesty’s
Government to extend its fostering care and bedbmeuardians of this interesting peopf&.
Their March letter had mentioned this petition, ethithe letter stated, had prayed ‘the King and
Parliament’ for protection ‘against the lawless ¢hah Europeans residing on shore in this
land’**® The October 1836 petition called for protectiortha shipping and property interests of
British subjects. It also appealed for interventgainst ‘the threatened usurpation of power
over New Zealand by Baron Charles de ThietfyWilliams and his colleagues generated the
petition, although far more settlers and tradegeesi**® Williams wrote to his brother in law in
England attaching a copy of the petition: ‘It iglhitime that something be done to check the
progress of iniquity committed by a lawless bandragly advancing in wickedness and outrage,

under the assurance that “there is no law in Neatagal” * 4°

*° Clarke to Coates, 16 Nov 1838, CMS/CN/0 101, 65l

446 Clarke (Corr Sec Northern Ctee) to Coates, 1 N8&81

447 C0O 209/2, pp 321-324a.

48 There were 213 signees in total, including 24 QkiSsionaries and teachers, and 5 WMS missionaies also
Bushy to Glenelg, 20 Apr 1837, CO 209/2, pp 318319

“9illiams to Marsh, 28 Feb 1837, cited in Rogdis Wiremuyp 131.
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Summary of Schemes of British Intervention, ¢ 1837840

British proposals for New Zealand altered dramdfidzetween the Aborigines Report of early
1837 to Normanby’s instructions of late 1839. Betwéhe Report’s recommendations of limited
intervention, involving roving British criminal tsunals, to the Secretary of State’s instructions
to seek sovereignty over potentially the whole ¢oyrthere were a range of different views.
Busby'’s protectorate proposal wanted total Britiehtrol, but still utilized the Confederation as
a nominal national legislature. Hobson in 1837 pemul that British sovereignty should be
confined to particular territories or ‘factorieshere British subjects were settled. In 1839 he
suggested that total British sovereignty might theamtageous or necessary. Some of the
Stephen-Glenelg draft instructions to Hobson suggdanited territorial sovereignty with
protectorate arrangements in the unceded areabyBu4837 wanted military and naval
backing for a Mori Congress. Only in 1839 did Hobson admit theessity of full military and

naval support.

In 1839 Coates still wanted limited governmentivation in the form of courts (perhaps by
extending NSW authority), and condemned large smaltenization by settlers. Glenelg shared
similar views. Meanwhile the New Zealand Associatieanted a Crown charter which
authorized the acquisition of full territorial righto New Zealand (obtained by treaties with
Maori chiefs). When this tack failed, the Associatiorsuccessfully sought Parliamentary
approval. New Zealand Company vessels ultimatgbaded without official sanction in May
1839.

All of these schemes acknowledged, at least outwaite capacity of Mori to enter into

treaties concerning land, factories, harbour dpedectorates, or sovereignty spanning the entire
country. This policy of deference toaeki independence was due both to humanitarianentie
and imperial strategy. The first upheldidfi rights. The second saw treaties as a means to

achieve British ends.
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All parties employed similar language in their ppegls: Miori would benefit by British

protection or sovereignty or colonization, somesm# three. The similarity of language masked
more fundamental differences. Missionaries on tioeirgd in New Zealand saw British
intervention as a practical necessity, to proteapiindependence and property, and British
property, from lawless Europeans and a French Gatiweat. Busby also sought protection for
an embryonic Mori government, though the total effect of his egs was to make adri
rangatira more subservient to British authorityntipgrhaps the missionary proposals envisaged.
New Zealand Association and Company interests ageis a settler New Zealand in which
Maori would be civilized by contact with their morévanced fellows. Similar language was

employed to advance proposals with contrastingragsans and goals.

Officials in London were at different times swaymddifferent interests. These different
interests and conceptions converged in Februar@.IB4e Treaty of Waitangi used certain
words — sovereignty, rangatiratanga, protectiayhts and privileges — but not all participants
had the same understanding of these words or the egpectation of how the new relationship
would work in practice. Although cloaked in similanguage, policy advice and proposals
differed wildly in the period 1836-1840. The langeaf te Tiriti (Maori and English texts)
likewise clothed a range of views concerning thatienship between British Government and
Maori Rangatiratanga. The next section explores halvaiis and Busby understood this

relationship.

Te Wiremu and te Tiriti o Waitangi

The focus of this section is on how Williams undeos the nature and effect of te Tiriti.
Appreciating how he conceived the relationship leetwthe Crown’sdwanatanga and the
chiefs’ rangatiratanga under the Treaty will illurate its meaning for him. Appreciating his
conceptions of this core Treaty relationship wilkurn illuminate why he chose certain words in
his translation or interpretation of the Englisktt®to Maori. This section also casts a critical
eye over Ruth Ross’ influential argument that \itis’ translation was inadequate, in particular

that he should have used the word mana to conweiléa that sovereignty was to be ceded. At
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the outset it is important to note how Williams’dhgelical Anglican understandings of law,

government and church, shaped his understanditegTafiti.

The relationship of Rangatiratanga with Kawanatanga

In the conception of Williams and his missionarfleagues, how would the Queen’s or
Governor’s lkwanatanga interact with the chiefs’ rangatiratatgdh in theory and practice?
Williams’ understanding has already been indicaetthe discussion of Magna Charta in the
previous chapter. It would have been impossiblE840 to predict all the outworkings of this
relationship. Alan Ward agrees that in FebruaryOli# relationship betweeawanatanga and
rangatiratanga ‘would have been considered [are]d4s0 remote and theoretical for practical
discussion**°To Williams, kawanatanga was a national form of governance witugh civil
muscle, and military muscle if necessary, to mamitaternal ‘peace and good order’ and
prevent foreign interference or invasion. It waisnarily a civil authority for the regulation of
property rights and the suppression and punishofesffences against the peace.
Rangatiratanga on the other hand was traditioneflghauthority exercised in respect of liap
affairs, including land transactions. Rangatira ldouaintain order within the hag@nd whanau

according to Mori (and increasingly Christian) tikanga and laws.

Kawanatanga: Fakeha and Maori?

The basic function of Kawantanga can be seen itetkts of the Treaty itself. The English text
opened with the declaration of Her Majesty Victwri&oyal Favor’ in respect of ‘the Natives
Chiefs and Tribes of New Zealand’ (in thedi text, ‘i tana mahara ataw[h]ai ki nga Rangatira
me Nga Hap o Nu Tirani’). The Queen was ‘anxious to protédit just Rights and Property’,
and ‘secure to them the enjoyment of Peace and Gooel’ (translated by Williams, ‘i tana

hiahia hoki kia tohungia [to preserve] ki a ratotatou rangatiratanga, me to ratou wlh]lenua, a

450 A Ward, An Unsettled History: Treaty Claims in New Zealdradlay(Wellington: Bridget Williams Books,
1999), p 18.
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kia mau tonu hoki te Rongo ki a ratou me te ateortwdki’). The words following these
statements clarified that she was also concernedtatumbers of her own subjects coming into
the country (in the Nbri, ‘he tokomaha ke nga tangata o tona iwi kuaokittenei whenua, a e

haere mai nel’).

For these reasons she had sent Hobson to ‘trdathatAborigines of New Zealand for the
recognition of Her Majesty’s Sovereign authorityeothe whole of any part of those islands’,
the objective being ‘to establish a settled fornCofil Government with a view to avert the evil
consequences which must result from the absenite afecessary Laws and Institutions alike to
the Native population and to Her subjects’ (preanblilliams rendered these passages in a
way that could not avoid the conclusion thatManatanga was to apply to botladdi and

Pakeha:

Kia w[h]akaaetia e nga Rangatiraabi te Kawanatanga o te Kuini, ki nga wahi katoa o
te w[h]enua nei me nga motu... (That the Governmétiie@Queen may be
agreed/recognised by the Chiefs over or concemirtge places of this land and the

islands®™)

...kia w[h]akaritea te Kawanatanga, kia kaua ai nga k puta mai ki te tangata Maori
ki te Pakeha e noho ture kore ana. (...to arrangikesth the Government, to put a stop

to the evil that is affecting the Maori people d@hd Pakeha people living without law.)

Other phrases in te Tiriti support this concludioat all were to be encompassed by the
Government’s authority. Hobson was appointed ta ®vernor for all the places of New
Zealand, which Williams rendered ‘hei Kawana mo nghi katoa o Nu Tirani’; at least, all
those places that were ceded to the Queen (preanibkg cession (in article one), by the
rangatira of the United Tribes (or Confederatiom) all the other rangatira that had not joined te
Wakaminenga was expressed: ‘ka tuku rawa atuiKutei of Ingarani ake tonu atu te

Kawanatanga katoa o o ratou w[h]enua’ (give up detefy to the Queen of England forever the

“>I\Words in brackets that appear like this, afteatitins of the Mori text and without inverted commas, indicate a
translation/interpretation by the writer of thigpogt.
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entire Government of their lands). In other worlbwho signed the Treaty were bringing their
hap territories and hapwithin the authority of the Kvanatanga. James Busby's circular,
inviting rangatira to the 5 February 1840 hui, spokthe arrival of Hobson, ‘tetahi Rangatira
ano...no te Kuini o Ingarani’ (a Chieffrom the Queen of England), who had come ‘hei
Kawana hoki mo tatou’ (to be a Governor for alliej**? The personal pronoun ‘tatou’ clearly
referred to both Europeans anddi.

The third article is also important in understaigdBritish conceptions of the Treaty’s all-
embracing nature. This article extended the Quédraigl protection and the ‘Rights and
Privileges’ of British subjects to ‘the Nativesiéw Zealand'. This was expressed in th&oki

text: ‘Ka tiakina e te Kuini o Ingarani nga tangsaori katoa o Nu Tirani. Ka tukua ki a ratou
nga tikanga katoa rite tahi ki ana mea ki nga temgdngarani’. Just as #ri had granted her

(‘ka tuku’) the government of the land, so she gating them (‘ka tukua’) her protection and
all the customs or laws (‘nga tikanga katoa’) elyaitte same as those belonging to the people of
England. The feudal nature of this relationshipgetgxtion in return for allegiance — was very

much in the nature of the Magna Charta or thediRights*>

Kawanatanga, then, was to apply to allihapd rangatira who acknowledged the Queen’s

government over their territories. Williams recédllehat he had told the rangatira at Waitangi:

We gave them [the chiefs] but one version [of tihealy], explaining clause by clause,
showing the advantage to them of being taken utindefostering care of the British
Government, by which they would become one [Claigtpeople with the English, in
the suppression of wars, and of every lawlessuacter one Sovereign, and one Law,

human and divin&*

52 Busby circular to rangatira, ‘No te 30 o nga danuere, 1840’ [30 Jan 1840], MS 46, AML.

>3 part 6 of the Bill of Rights 1689 stated: ‘Thatamd singular the rights and liberties assertaticiaimed in the
said declaration [of Rights or Bill of Rights] atfee true auntient [ancient] and indubitable rigintsl liberties of the
people of this kingdome and soe shall be esteeltmdeal adjudged...to be[,] and that all and everygheiculars
aforesaid shall be strictly holden and observedheg are expressed in the said declaration; drideabfficers and
ministers whatsoever shall serve their Majestyed their successors according to the same imadlito come’,
see Taswell-LangmeaBinglish Constitutional Historyp 506.

>4 Williams, ‘Early Recollections’, [nd], cited in @aton, The Life of Henry Williamsvol 2, p 14.
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Williams thus unequivocally stated both the extamd nature of Ewanatanga. It would protect
all, it would suppress lawlessness, and the lavelhiupheld would be derived from God'’s

law. An Anglican vision of civil polity seems impit here. Church and State, God’s law and
human law, Mori and Rkeha would be one. In Richard Hooker’s classic conaeptf English
Reformation polity, all members of the English ‘cmonwealth’ (state or kingdom) were also
members of the Church of England, and the Sovereagthe head of bofi® This influential
definition illuminates Williams’ statements. Thexas one Sovereign and one Law, which was a
perfect unity of human codes and God’s law. Wilkapnobably thought the English Sovereign
symbolically represented ‘one Law’, or that s/hereised government in accordance with that
‘one Law’. This ‘one Law’ might also have been edlthe English Constitution, including the

Magna Charta.

The connection between divine and human law, betvdairch and State, can clearly be seen in
extracts from the Bill of Rights 1689:

Whereas the late King James I, by the assistahd&erse evil councellors, judges, and
ministers...did endeavour to subvert and extirpageRtotestant religion, and the laws
and liberties of this kingdom....

in order to such an establishment as that thegiogl lawes and liberties might not

againe be in danger of being subverted....

Having therefore an intire confidence that his sdighnesse the Prince of Orange
[William IH]...will still preserve them from the vilation of their rights which they have

here asserted and from all other attempts upon iéégion rights and liberties *2°

5% 4\e hold, that...there is not any man of the ChusEEngland but the same man is also a membéreof t
commonwealth, nor any member of the commonwealticiwis not also a member of the Church of EnglandR
Hooker,The Works of Richard Hooker, Containing the Eigbtks of the Laws of Ecclesiastical Polity, and &ave
Other Treatiseslzaak Walton, ed, vol 2, (Oxford: Thomas Teggl 3B (ttp://books.google.com/books
September 2009), p 386 (bkL&ws of Ecclesiastical Polity

56 Taswell-Langmeadsnglish Constitutional Historypp 503, 504, 505.
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Williams had told rangatira at Treaty signings thpiconsenting to te Tiriti they would be united
with their Rikeha brethren under a unitary state that would be rieatcordance with a law that
was ultimately sourced from God’s law. This perhispalso the best way in which to understand
the statement which Williams encouraged Hobsomtwmance as rangatira signed te Tiriti: *he

iwi tahi tatou’ (we are all one peopl&Y.

The Function and Structure of Civil Government

Williams and the CMS’s basic conception of the tiorc of Kawanatanga under te Tiriti was in
essence that of theddri government suggested in their November 1838reThey [Maori]

will form a mutual support to each other[,] a paten to those who do well & dread to evil
doers and gradually rise in the scale of NatiohBése words were derived from Romans 13, an
important New Testament chapter on civil governmenthe 1837 Kawenata Hou, verse four of

this chapter reads as follows:

Ko ia hoki te minita o te Atua mou mo te pai. Ténge mea koe i te kino, kia mataku ra;
ekore hoki ia e maumau hapai i te hoari: ko ia tekninita o te Atua, he kai rapu utu
mo te riri ki a ia @ mahi kino ana.

(For he [the civil magistrate/ruler] is the ministé God to thee for good. But if thou do
that which is evil, be afraid; for he beareth e sword in vain: for he is the minster of
God, a revenger to execute wrath upon him thatdeet. (KJV))

The central teaching contained here was that Gddippointed the civil magistrate; s/he was
none other than his minister or servant. (Suchggessmade it easy for Anglicans to see the
King/Queen as the Chief civil magistrate.) The amtion between God’s law, or the moral law,
and the law to be enforced by ‘te minita’ was cloRge same chapter from Romans (verse nine)
referred to several of the ten commandments (thalt sot commit adultery,...kill,...steal,...bear

false witness) which were also summed up by ‘THaltdove thy neighbour as thyself'.

71t was almost certainly Williams who coached Habsmsay this. See W Colenskhe Authentic and Genuine
History of the Signing of the Treaty of Waitaf@iellington: George Didsbury, 1890).
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The same chapter (Romans 13) exhorted subjectiobeatience to these ‘higher powers’, for to
resist the authority which they wielded was tose&od. The 1837 translation of this passage
suggests that not onlyavanatanga but also Rangatiratanga under the Teeattjcle two

should be understood as one of these ‘powers’trEmslation read:

Kia rongo nga wairua katoa ki nga rangatiratangaunuNo te Atua anake hoki nga
rangatiratanga: ko nga rangatiratanga nei hokidtute w[hJakamea e te Atua.

(Let every soul[wairua] be subject unto the highewers. For there is no power but of
God: the powers that be are ordained of God. (KJV))

‘Higher powers’ were here translated by ‘nga ramgttnga nunui’, which could be interpreted
back into Miori as ‘the great chieftainships’. The plural nandicates any number of powers,
and perhaps a hierarchy of powers. Within the Bhgtonstitution, the monarch, together with
the Lords and Commons, was seen as the highestrpButeunderneath them there were many
other powers exercised at the local level, inclgdire powers of local corporations, magistrates
and landlords. Pat Thane describes the Britiske stahe later eighteenth century (equally
relevant to the early nineteenth) in this fashion:

This strong central state was associated with asual range of ‘free institutions’,
official and voluntary, enabling local communitiesachieve a high degree of self-
government within the broad framework of the lawd &meir representatives to influence
the activities of central government. Parliamentld@nd did act as a check upon the
actions of crown, ministers (normally residenthe House of Lords) and civil service.
Chartered municipalities [local councils] had calesable independence in the conduct
of their local affairs including, often (their extggowers varied with the terms of their

charters), extensive judicial powers, both cividl@niminal*>®

8P Thane, ‘Government and Society in England ante8ya750-1914’, in F M L Thompson, €khe Cambridge
Social History of Britain 1750-195®0l 3 (Cambridge: Cambridge University Press,Q)98p 5-6.
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Until the 1830s, and even beyond that decade,ipglend poor relief (welfare) were provided
by local municipalities or parishes, and educati@s the almost exclusive sphere of Anglican
and Dissenting churches. Unpaid justices of the@&ad extensive local powers, including the
arrest and punishment of offenders for drunkennesgancy, profanity, poaching, and so*ah.
Busby’s 1837 plan to appoint rangatira as localn€®vators of the Peace’ might have reflected
such a modéel® In addition, central government land taxes weggdpy landowners who

passed them on to tenant farmers, labourers, @stead other tenants in rents and other

charges”® This demonstrates the property hierarchy of Ehglisciety.

It is therefore not difficult to see how the misswies and officials could have conceived
rangatira as ‘higher powers’ within their respeethap. The Queen as the supreme power did
not deprive other legitimate authorities of theamopowers, within their sphere of influence.
Verse seven of Romans 13 implied that a numbeggifinate authorities comprised the

government of a kingdom:

Ho atu kinga tangatekatoa nga mea tika: he takohaakia e tika nete takoha; he utu ki
a ia e tika nete utu; he wehi ka ia e tika nete wehi; he honore ld ia e tika neie
honore.

(Render therefore to all their dues: tribute to mhoibute is due; custom to whom

custom; fear to whom fear; honour to whom honou”\(K

The use of ‘nga mea tika’ (‘dues’) and ‘e tika n@s due’) would probably have suggested to a
Maori reader, custom law or tikanga. It can be arghatithis Biblical passage, along with the
hierarchical nature of British society and consitio, can be correlated to the words used in te
Tiriti’'s article two. That this article was interdléo protect land and property rights there can be
no doubt. The English text plainly conveyed thdtaflit protected chiefly authority or
rangatiratanga per se is another matter. The irg&jon given to the Romans 13 translation
above certainly indicates that ‘chieftainship’ weithin the hierarchical assumptions of

Williams. David Cannadine argues that the Britiatv ®ther races in terms of social or class

*>%bid, pp 6, 13, 16-17.
0 35ee text at n 183.
8! Thane, ‘Government and Society in England and #/ape4.
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hierarchy, comparing them with their own domesticisty, rather than distinguishing
themselves from other societies on racial grouH@sice, Miori and other societies were defined
primarily by reference to British norms of soci&tarchy?®? Stadial views of civilization

support this view: Mori needed only to move from chiefly barbarism italized government,
that is, from the past form to the present formBofish society. Cannadine further argues that a
Burkean vision of ‘faith’, ‘family’, ‘property’, ad ‘monarchy’, was exported to the empifa.
Anglican missionaries would certainly appear tovll within this mould. Cannadine’s
interpretation supports the idea that indigenoitesWould be an important part of the social

order, even if Britain exercised the sovereign powe

Rangatiratanga: property rights and hapa authority?

In 1840 most Europeans accepted thabiMland tenure was communal and that the rangatira
hap would have to be consulted to effect a valid transf possessory rights. Missionaries and
others transacted land with the relevant rangafirdy rangatira with links to that whenua as
representatives of ha@nd whanau could participate in such transacti®mse rangatira

claimed the most significant use-rights to land &sigeries within the haprohe, Europeans
viewed them as akin to English landlords. To Hamijliams the link between property and rank
or status was obvious in English society. To himas no less obvious inadri society*®* Thus
Williams stated in September 1844 that he belidliedlreaty protected the ‘Lands],] Rights and
Privileges’ of chiefs, or their ‘Rank, Rights, aRdvileges’. ‘Lands’ appears an alternative for

‘Rank’, and visa versa.

Chiefly rights, however, were not limited to larmd.his review of the 1840 Commons’ Report on
New Zealand, Williams rebutted E G Wakefield's eride that ‘there was nothing [inalti
society] like what is called law amongst civilizedtions’. Williams’ commented: ‘It is

impossible there could be as amongst civilizedomati as they were in a savage state — yet they

62D CannadineQrnamentalism. How the British Saw Their Empgirendon: Allen Lane, 2001). His argument is
intended to counter Edward Said’s fam@usentalismthesis, in which the British defined themselvesbgtrast
with coloured races and societies. Cannadine idstegues that the British looked for similaritietuween their
own society and other societies, with lesser ref@ravhether they were ‘coloured’ or not.
463 i

Ibid, p 122.
6% And political liberties were also conceived asgemny-rights, see n 330.
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were not without law whereby their proceedings weggilated”®® Hence, while Williams
accepted that ®bori did not have a ‘civilized’ law, they did havaw to regulate their society.

Chiefly authority, he implied, reflected what wel&y might describe as customary law.

Furthermore, Williams stated that the ‘Principal€@$l who made the cession of sovereignty
were ‘Sovereign Chiefs’ who exercised ‘Sovereigtharity’, and that ‘the limits also of their
jurisdiction [were] clearly defined being the téory possessed by the Trib&® These
statements challenged Wakefield’s evidence thatcgssion is extremely vague as to
boundaries’ and that the Confederation of Chiefppuing to make the cession ‘in point of fact,
never possessed any sovereign authority’. Wakefietdared: ‘It [their sovereign authority] was
a mockery, and the mockery has been carried on Tibese natives have been assembled and
have gone through the form of a treaty, withouhfeible to define the boundaries of their
jurisdiction, since they never had any jurisdictitf Williams’ counter to Wakefield’s mocking
of the Treaty was his affirmation that the chief$ ldave authority on behalf of hapo enter into
the Treaty and cede to the Queen the sovereigivil government) within the haps territories.
This was consistent with Williams’ belief that até one was about rangatira accepting a new

authority — Klwanatanga or Civil Government.

Williams believed that rangatira exercised chiefaip in hap affairs. This hap-based
sovereignty was nevertheless not equal to the matspvereign authority of the Queen. Yet

Henry Williams believed that this habased authority would continue after the Treaty.

Chapter three argued that Magna Charta for Hentlyaiis stood for the protection of both
property rights and the ‘rank’ or authority of ratiga. Williams’ rendition of article two in his

1847 letter to Bishop Selwyn suggests this:

%% illiams to Coates, 21 Oct 1841, CMS/CN/O 101 2pp.

%8 pid, p 2. This is quite a brief response of a fawes. Its exact import, as argued in the textveboequires
careful interpretation.

467 ‘Report from the Select Committee on New ZealandieTteer with the Minutes of Evidence Taken Before
Them, and An Appendix, and Index’ (House of Comm@nA&ugust 1840), in BPP 1840 (582), p 38, IUP, ol
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The Queen of England confirms and guarantees totieés and tribes, and to each
individual native, their full rights as chiefs, thaghts of possession of their lands, and

all their other property of every kind and degree.

Williams separated ‘rights as chiefs’ from ‘riglitpossession of their lands’, whereas a ‘literal’
translation of article two might have read ‘thd/fulie chieftainship of their lands, their villages
and all their properties/treasured possession®.Mdori text of te Tiriti does not literally appear
to separate out chieftainship itself from chiefiip in relation to propert}f® Williams

countered Bishop Pompallier's 1845 letter to Hore&kédwhich suggested thatabti had
surrendered their sovereignty to England by thafire ‘their rights as chiefs’. Williams
disagreed as Bbri rightswereprotected'® Williams implied that rangatira had retained clyief

authority and only surrendered ultimate sovereiggh@rity.

In 1860, Williams’ colleague and former Chief-Piiter of Aborigines, George Clarke, was in
no doubt that

the rights of Chieftainship over the tribes anddamwere fully recognized and protected
by the Treaty of Waitangi. The expressive languaggsl and fully understood by both
parties to the Treaty was this — that ‘Bf@dowof the land was to be the Queen’s
(meaning the Queen’s sovereignty) ‘and shbstanceo remain to the native Chiefs;’ —

their lands and the ‘tino rangatiratanga’ (chiettainship) over their own tribeé'<’

In this pamphlet Clarke was contending for the tsghf chiefs to consent to (or refuse) the sale
of hapi lands to an outside party, in the context of thet#a dispute at Taranaki. However, his
comments show that these rights of chieftainshippwet intended by the Treaty to be limited to

just land alienation to outside parties. He gawtainces of other rangatira or ‘tribal’ rights:

%% See text at n 330.

69 pompallier to Heke, 31 January 1845, and Willianates on this letter, MS 91/75, AML. See S Careena
Question of Mana: the Relationship between Henrlji&kfis and Hone Heke’, Research Exercise, PGDipArts
history, Massey University, 2004.

479G Clarke,Pamphlet in Answer to Mr James Busby'’s on The Takia@uestion and the Treaty of Waitangi by Sir
William Martin (Late Chief Justice of New Zealandprint (Auckland: A F McDonnell, 1923), p 11.i¥appears

to be quoting Nopera Panakareao’s well known staterfwhich a year later he reversed).
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The Hakaris (Maori feasts, where tribal affairs vdrscussed and grievances settled), the

Tapus, and many other Maori practices all beainesty to Tribal rights'’*

Clarke was in effect referring toadri tikanga as evidence of rangatiratanga in gén€here
was, he was arguing, some institutional basisribaltor chiefly authority: the institution of
tapu, the holding of wanaanga, and other tikangé fangatiratanga was the right of rangatira

to conduct hap affairs. It was not confined to land use and altem.

The Treaty, Clarke argued, protected this rangatiga. Clark claimed that he was consulted on
the Treaty (probably he meant the drafting of taeslationf*’? He was unequivocal in

affirming that:

when the subjects contained in the Treaty were ucalesideration, the subject of Tribal
rights andhe full power of the Chiefs over their own trilzesl landswas fully explained

to the natives, and fully understood by the Euroggaesent. | further state, that from the
feelings manifested at the time, as expresseckispieeches made, and also in the
negociatory conversations and explanations whiok pdace during the transaction it
was evident that not one Chief would have signatl Tineaty had not Tribal rights been
fully recognised and protected. So tenaciouslytii@natives cling to these rights from
the first. [emphasis addedf

This account of the Treaty discussions and itsamnqiion supports the missionary view that

rangatira retained authority in respect of boththapd and haptikanga after te Tiriti.

Somewhat ironically, Clarke was arguing againsti®issview that Wiremu Kingi had no basis,
under the Treaty, to refuse to consent to the Crpwnhase of Waitara. Busby evidently
believed that before the Treaty chiefs exerciseditiga kaha (strong arm) over land sales, but
that this was not based by anydfi ‘law’ or institution. Hence, any rights whichadri had

‘were created by the Treaty’. This was consisteith Wis 1830s view that rangatira lacked an

“"|bid, p 9.
72 |bid, p 2.
473 bid, p 11.
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institutional/legal basis for their authority, apftom within what he was developing with the
Confederation and Congress. Clarke, on the othad,fergued that rangatira exercised authority,
according to Mori customs or usages (tikanga). Henry Williamstento England in 1862

concerning the Waitara dispute:

It would appear that the Government cannot makantende honorabfé®in admitting
their error, and taking a fresh start [that isyé&tyirning Waitara to Wiremu Kingi], by
which the Miories would see that there is much protectionHeirtrights and interests.
But now there is much confusion, and general dis@and threats passing from one to the
other. The Government ought long since to havenéghthat “honesty is the best policy;”

to do justly, and to love mercy, and to walk humbith their God#"®

Williams probably supported the tribal and chieflyhts of Wiremu Kingi against the lesser
interest of Te Teira; the same stance as ClarkeOaalvius Hadfield adopted. In contrast to
Busby, Williams, Clarke and Hadfield believed trextgatira did exercise real authority both

pre- and post-Treaty.

An incident a few years after the Treaty providashfer support for Williams’ view of the
continuance of Mori tikanga, in particular where it assisted theseaof peace and order. In this
incident, the police had attempted to apprehendrafgean at a &bri settlement in Kawakawa —
at night and without warninyf® Williams wrote: ‘In the scuffle, the finger of Hdfingi's sister

[a high-born Miori woman] was cut, drawing blood, which, thoughergever?] so little, is by
Maori law a serious aggravation of offence [emphasis adddd]continued: ‘The natives in the
pa, so soon as they heard of the affair, were melignant, denouncing the transaction as a

kohury coming without notice and in the nighf’ Maori sent a taua to the magistrate at

*"*The Concise Oxford,"™ed, 1995, definesamende honorablea public or open apology, often with some form
of reparation (French = *honourable reparation’).

"> \illiams to E G Marsh, 10 Nov1862, in Carletétenry Williams vol 2, p 346.

*"® This incident is found in Williams’ ‘Early Recoltéons’/ ‘Reminiscences’, Carleton, vol 2, pp 82-86d see

also Carleton, vol 2, ‘Plain Facts’, Appendix Opqiii. It is also recounted in Carpenter, ‘A Questiof Mana’, pp
23-24.

4"T Even in war Mori were known to not fight at night, not to engagsurprise attacks and even to let in water and
food to a besieged pa to enable the fighting tdisoa on an even basis, see William Pember Redbes|.ong

White Cloud, Ao tea rqaevised edition (Christchurch: Golden Press, }19757.
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Kororareka ‘for redress’. When the magistrate igalatheir plea the taua took (or muru’d) eight
horses from Captain Wright as compensation. Iretitethe magistrate was forced to ask

Williams for advice. Williams recalled that:

| said that as there had been undoubtedly an assathe part of the police, the more
quietly it was settled the better. | mentioned¢hlieumstance which had occurred at
Pakaraka [the Williams’ farm], in the killing of@ag, for which a colt worth 10 pounds
had been given, the European being in the wrong.mégistrate was perplexed and
displeased, but there was no alternative, andtavad given to the worth of 10 pounds,
though with bad grac¥®

In the end it appears Williams negotiated the retifrthe horses taken byadri in return for the

colt, which was given for the cut finger.

In other contexts Williams demonstrated his beahat the mana of rangatira should be
respected. On one occasion a carpenter named £eitiployed by Williams assaulted Hone
Heke. Williams remarked that, because the autlesrdid not investigate the incident, charge
Collins, or express any ‘sympathy’ towards HeketHmight this was one of many incidents that
played on Heke’s mind and lead to his distrust ifigh authority’’® Williams also recorded his
concern about rangatira being verbally insulted&Ebyopeans, including the charge of being
made taurekareka (slavé8j He had discovered, over many years, what a vérbalt meant to

a chief’®!

Chapter two argued that missionary translators rstoed the independent state (‘he wlh]jenua

rangatira’) declared by He Wakaputanga in a nuroberays. They acknowledged aabti

*’® The pig story | have seen independently recoubyedenry Williams jnr in (private) Williams familpapers.

4" Williams, ‘Recollections’, Carleton, vol 2, pp 3- And which led to Kororareka and the NorthernrV&ee the
discussion of this in Carpenter, ‘A Question of Mam 33.

“80 Carleton, vol 2, p 31.

81 See Williams to Fitzroy, 20 March 1845, MS 91/&BJ1, where Williams gave FitzRoy his report of thattle
of Kororareka and mentioned the insulting languasgd by the Hazard’s crew and Lieutenant Philghts
Williams was a traitor and the threat to ‘seizehhand ‘cut him to pieces’: ‘to a New ZealanderafM] ear [these
threats were] peculiarly disgusting’. Williams séiel was raising this issue because of the effécaah language
on the Public Service and interests of Great Brjtaihich ‘must suffer materially’ and lead to mudiktrust and
bloodshed.



152

nation or people that already existed in a spiriamal theological sense because God had created
it. Declaring the ‘independence’ or ‘rangatiratangfaviaori was also a declaration of hope that
they would truly become free or liberated. By tigliams meant Mori could be liberated from
Satan and oppressive customs, and from lawlessbeiags. Missionaries hoped adi

nation would emerge founded on spiritual libertgqking Christ) and civil liberty (established

by the laws of a national wanaanga or Congress3. fdtionhood the missionaries understood
primarily in religious and moral rather than natstate terms. The use of rangatiratanga for the
kingdom of God (‘te rangatiratanga o te Atua’) atidgdom of Heaven (‘te rangatiratanga o te
rangi’) in the New Testament reinforced this sevfsganctified nationhood. As the hopes of the
Confederation dwindled, and colonization approach&dsionaries looked more to British

Government intervention to preservaddi chieftainship.

The rangatiratanga declared in He Wakaputanga lwasame chiefly and tribal authority
protected by article two of te Tiriti. The missioies probably relinquished hopes of a national
Maori Congress supported by British authority aft84@. With the coming of the ®vanatanga

of the Queen, and herakana and associated administration, they probalgpased that a

Maori assembly was no longer relevant. Yet institngicsed Miori autonomy should not be
dismissed outright. Williams’ and the Northern Coittee’s recommendations to Coates in 1838
involved a British Governor or Government admirdstn advising a Mori assembly (and a
military force to ensure peace). How did these sstigns differ materially from what te Tiriti
had brought about? By the Treaty a Governor waslled in those hapterritories ceded by
rangatira, and by his declaration of sovereigntylay 1840 the entire country was declared
within Her Majesty’s dominions. While in 1840 thieiefs gave the government to the Queen,
missionaries hoped that the chiefs’ powers in i@tato their hap could be incorporated within
Kawanatanga to make its rule over the entire cougifgctive. George Clarke articulated such a
view in 1844:

In order to restore confidence [in téwWanatanga], speedy redress in cases of native
wrong should be adopted;deference to native customs paajether with kind
treatment, would be much towards its restoratidre Europeans would feel less distrust

could they be assured that the young men coultd@atlowed, but in some way
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punished, when they take the law into their owndsain order to accomplish this, |
would submit that something should be doneatee the influence of the chiefsothing

has been attempted at present; a regular correspoaghould be kept up with the chiefs
of every district, and that they should at all tenie rewarded for their services in
keeping the peace; also they should be given terstehd that both the peace and
prosperity of the country depends very much uihenexercise of their own powers in

connexion with that of the Governméamphasis addedf?

The last sentence clearly indicates a missionarg, (@ this case, official) view that rangatira
continued to exercise powers distinct from thosEafanatanga. Clarke was recommending
that rangatiratanga or independence iniHapalities should not only be recognised by the
central administration, but that it should be supgmband strengthened by the central power. In
addition, Kawanatanga should respectdfi tikanga. The peace of the country dependedhisn t
course of action. In Clarke’s recommendationsjdiea of chiefly authority seems at least as
strong as the idea of incorporation withiavikanatanga. Clark’s proposals and language also
support the relevance of the Romans 13 referenaentomber of ‘powers’ (nga rangatiratanga)
making up the governance of a country and its @ation to pay respect to those different
powers (see above). While the pre-Treaty conceptraftional assembly of rangatira has
disappeared from Clarke’s (and missionary) reconttagons, the concept of British authority
supporting Mori authority, and law and order generally, has mbis was consistent with
colonial practice in other parts of the Empire,lsas the princely states in India and the great

council of chiefs in Fiji.

It was also consistent with the practice of the RoreBmpire, as George Cornewall Lewis
described in his influential 1841 work, tB®vernment of Dependenci®s Lewis discussed the
legal framework of the Roman provinces. This coradjrfirst, the terms (dormulg on which
the province was originally annexed to Rome. Secéwts of the supreme Roman legislature.

Third, edicts of the provincial governors or prastd.astly, the native laws and institutions of

82 Clarke to Col Sec, 19 Oct 1844, BPP 1845 (369886, IUP vol 4, p 416. Some of Clarke’s persipeston
this were incorporated into the Native Exemptiodi@ance of 1844, sdwtp://www.nzhistory.net.nz/people/robert-
fitzroy.

83 G C Lewis,An Essay on the Government of Depender{tiesdon: John Murray, 1841),
(http://books.google.com/books
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the country as they existed prior to Roman rulee provinces usually retained all their own

laws — especially respecting mattes of propertgirects, marriage and the like — that were not
inconsistent with Roman law. Public order and thenioal law was by contrast under the
immediate control of the imperial power. Lewis sththat the ‘libertas’ (liberty,
‘rangatiratanga’?) of a Roman dependency consisgdly in its being allowed to retain its own
civil laws, and to administer them by native jud¥d ewis assumed an existing (native) legal
system akin to Rome. In Roman colonies, by contrétst provinces, incoming Roman settlers
expelled the native inhabitarff§.Discussing English colonies, Lewis wrote that Britsubjects
took with them as much of the common law as wadicgige to their circumstancé® The case
was different if Britain acquired a dependency bgsion or conquest which was not colonized
by British subjects. Again Lewis assumed case®nfaest or cession between Western nations
such as the Dutch and French, ‘which already pspst#isa legal system of their own’. Like
Roman provinces, the private law of contracts amggrty remained unaltered until amended by
positive enactmerif’ Britain’s qualified recognition of the 1835 Ded#ipn in effect
acknowledged the existence of a separate legal doale Zealand post-1840 can be viewed as a
hybrid of a Roman province and a Roman (or Britsbipny. British officials and governors

faced the challenge of adjusting the interestslawd of two different populations.

C W Richmond, in an 1858 New Zealand General As$esgeech, pertinently analysed the
three different policy approaches concerningphilgovernance since the inception of British
rule. Secretary of State Lord Stanley and ProteGewrge Clarke advocated recognizing Native
custom. George Grey’s early paper on Australiamenended the immediate application of
British law to the aborigines, as did the 1844 CanmSelect Committee. Richmond favoured a
third approach, which Grey later advocated, whies vto insinuate or induce the acceptance of
British law’. Richmond condemned the Stanley-Clariev on the basis that ‘barbarous

laws perpetuate barbarism’. He discounted the skoarthe basis that it was ‘neither humane

nor practicable’, involving as it would the ‘subpt@pn of the aborigine$®® The Stanley-Clarke

84 |bid, pp 117-123.

“83 |bid, pp 172-176.

“8 |pid, pp 190-197, citing Blackstone and others.

87 |bid, pp 201-206.

“88 C W Richmond, 18 May 1858, NZPIB56-58, pp 443-445. Richmond cites Clarke’s laife29 July 1844 to
illustrate this view: ‘I see no alternative buttleélegalizing those Native customs and usageshvaie not in



155

view was that expressed by section 71 of the 185& Realand Constitution Act, which allowed
for the creation of separate Native districts inaulrcustomary law would apply. This section
was never fully utilized by Governors Gore-Browgeey, or the New Zealand AssemBfy It
nevertheless reflects the missionary-humanitariaw wf Maori policy that Miori should be
allowed local self-government or rangatiratanganamy ways this was advocating nothing
more than the concept of local self-governmenittévalent in the British constitution in 1840.
Colonial self-government was of course the aspinatif the settler population and was finally
granted in the 1850s by the Crown.

In summary, Mori rangatiratanga was declared in He Wakaputadhgas protected under te
Tiriti. Chiefs still exercised their powers indegently of the Government post-1840 but there
was a need to support their powers. Ad¥ national body or ‘state’ was arguably the cahtr
idea of the English text of the Declaration. Butissionary views the integrity of thealgki
people (or nation) would still be ensured if ramgapowers and tikanga were acknowledged at
the local level.

The Translation of Sovereignty: Kawanatanga?

This section argues that Williams equated civilggovment with sovereignty. Therefore, the
transliteration of government or governorshigwianatanga’, was to Williams’ an appropriate

way of rendering the meaning of sovereignty init&i’s article one.

themselves repugnant to humanity, by an enactnféhed_egislature. Native Courts should, then, kgaaized
throughout the land, to adjudicate in cases whexté/Bls only are concerned, and to administer jesticrording to
Native usages; against whose decisions, in cagetypNative, no appeal could lie’, ibid, p 443.

8% However, F D Fenton, Resident Magistrate in thékata, advocated &bri village self-government in March
1857 to Governor Gore Browne. Fenton appearedvocade the use of s71 Constitution Act 1852, sd¢RAI860,
E—No 1c, pp 1-13. And Gore Browne proposed a lasle@dapted to Bbri circumstances for ‘native districts’, in
his memorandum to ministers of 28 April 1857, sé&lR 1858, E-No 5, pp 7-8. These considerationsstipp
McHugh'’s argument that Crown functionaries at 184@ld not have seen Crown sovereignty as negatiagriv
customary law or property rights. Hobson had seimédtle East Indies and had seen Indian custonpeopkrty
existing under or alongside the operations of &mijovernment or sovereignty. Legal pluralism viasrtorm
within the British Empire. See McHugh, ‘The LawygConcept of Sovereignty’, pp 182-183.
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The identification of the two — sovereignty and gmment — in Williams’ mind can be seen
from his July 1847 letter to Bishop Selwyn, in whihite detailed how he had explained the
Treaty to Miori.**° Bishop Selwyn had requested this explanation k=catithe furore over the
‘waste-lands’ despatch from Earl Grey to Governo#yG Selwyn'’s letter opened with the

statement that this ‘waste-lands’ despatch:

...distinctly denies the right of the New-Zealand@rsheir unoccupied lands, in entire
violation, as | conceive, of the Treaty of Waitangs you were commissioned by
Captain Hobson to interpret and explain the tréatyre natives, both in the North and
the South, and were expressly directed by himsroHicial letter, not to allow any one
to sign till he fully understood it, | hereby regtigou to inform me in writingvhat you

explained to the natives, ahdw theyunderstood if®*

In the preamble of his actual translation (th&okiltext of te Tiriti), Williams chose to render
both ‘Sovereign authority’ and ‘Civil Governmens &awanatanga’. In the first article, ‘all the
rights and powers of Sovereignty’ was likewise ened as ‘te Kawanatanga katoa'. In his 1847
letter to Bishop Selwyn these three phrases werdered ‘Government’, ‘settled government’
and ‘the Government’, respectively. He did notragéeto gloss his Bbri text as a ‘literal’
translation of the English text by rendeririydanatanga back into English as sovereignty. It
does not appear that Selwyn ever noted any inadgauanaccuracy in Williams’
translation/explanation. There was some criticisith@ Waitangi discussions that Williams was
not translating appropriately, but never any intlarathat the issue concerned the translation of
sovereignty. These considerations are one indicdtiat Williams, Selwyn and their
contemporaries, essentially equated British sogatgiwith British governmentwanatanga.

They suggest that to Williams sovereignty meantetkercise of government.

Other statements in his letter to Selwyn demorestiat he believed he had adequately

conveyed the intention of the English text:

9% illiams to Selwyn, 12 July 1847, vol 100, MS 93/AML, pp 51-56.
491 bid, p 48.



157

The Instruction of Captain Hobson was, ‘not toalleny one to sign the treaty till he
fully understood it;’ to which instruction | did mbstrictly attend. | explained the treaty
clause by clause at the signing of the same, aaith &g all the natives in this part of the
Island previously to the destruction of Kororaret@a,March 11, 1845; | maintained the
faith of the treaty and the integrity of the Biiti&overnment, and that the word of her

Majesty was sacred, and could not be violated.

That the natives to whom | explained the treatyaustbod the nature of the same, there
can be no doubt; for by this explanation alone $ waabled to give considerable check to
the proceedings of the natives in arms, and toreggghe irritation excited by
unprincipled Europeans as to the intention of hajdgty’s Government, who had spread
the report that the country was seized in her Mgiggsame. By this explanation many
tribes remained neutral, and others acted withrtaps as allies of the British military

force.

This passage shows that Williams thought he hatheqal the nature of the Treaty and that the
Treaty didnot mean that ‘the country was seized in her Majestgisie’. The word ‘seized’ in
this context suggests that the Queen was takingggesn of the country by military occupation.
The fact that the Crown deployed only about 80gsy@ handful of mounted police and
whatever naval forces were available in early 1&4di0not amount to military occupation.
Williams emphatically denied that the cession ofegeignty to the Crown authorized military
possession of the whenua of Aotearoa. He clealigJuasl that sovereignty had been ceded or
acknowledged by &bri.**? But he clearly did not believe that sovereignistahade the Crown
owner of all the unoccupied or waste-lands of tentry. He probably had little understanding

of the concept of the Crown’s underlying or ‘radi¢céle — a feudal legal fiction.

492\vjilliams to Coates, 3 Oct 1840, CMS/CN/0 101, &%l In defence of his colleagues, he cited howerea
they were ‘when the Sovereignty of these Islandskieen ceded to Her Majesty by the Chiefs . .tagk that took
3 months could have taken 3 years. Williams do¢however use the word sovereignty very much andlis
correspondence concerning the Treaty.
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Johnson’Dictionary of the English language supports the view thantiteon of sovereignty
was at least implied by the notion of governmemie Word ‘Government’ ogouvernement
from the French, was defined

Form of community with respect to the dispositidriie supreme authority (Temple); an
established state of legal authority (Milton); adisiration of publick affairs (Walker)

The phrase ‘supreme authority’ in this definitisrequivalent to the Dictionary’s definition of
‘sovereignty’ as ‘supremacy’ or ‘supreme power’ nide, government was the form or
arrangement of sovereignty in a community. Thertgdins of the terms ‘to govern’ and

‘governor’ employed the meaning of sovereignty vatien greater clarity:

‘To Govern’ gouverner Fr): to rule as a chief magistrate (Spensenetulate, to

influence, to direct (Davenant)

‘Governour’ gouverneus Fr): one who has the supreme direction (Hoolk®g who is
invested with supreme authority in a state (Ps&jn@e who rules any place with
delegated and temporary authority (Shakespeare)

The last definition of governor, derived from Shefeare, refers to a lesser form of authority.
However the first two definitions clearly invokeetihoncept of sovereignty. In the New
Testament, &wvana and &wanatanga were used to refer to the title and atyhaf the Roman
governors. In Te Kawenata Houvkanatanga is used to translate a Roman provinds (Ac
23:24). The Roman governors exercised a delegatédray from the Roman Emperor. It is
misleading however to infer from this thatkanatanga was a lesser form of authority, as within
the province of Judaea, for example, Pontius Pilate the ‘chief magistrate’ and had ‘the
supreme direction’ (to use Johnson'’s definitiorfshe civil government. He was ruling as a
representative of the Empire which claimed an alisqurisdiction within the lands of Judaea
(though with jurisdiction over religious and monatters exercised by the Jewish Council of
priests and elders). Williams evidently understdeelauthority and function of Governor

Hobson in much the same way. Within those teretdeded by rangatira, Hobson would
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exercise the Queen’s sovereign authority. It igisp8 to suggest that ‘Kawanatanga’ in te Tiriti
denoted anything less than the controlling civiveo of the land®®

That Williams believed government was both an adefjand meaningful translation of
sovereignty is supported by other contemporarycsurBusby himself equated the terms when

he said of the chiefs’ authority:

What acts approaching to sovereignty or Governané been exercised by the Chiefs
in their Individual capacity as relates to theirmopeople, and in their collective capacity

as relates to their negotiations with the Britistv&rnment. 2%

The great legal authority Blackstone defined sagetg in terms of civil government, and vice

versa:

Municipal law is ‘a rule of civil conduct prescrith®y the supreme power in a state
[emphasis in original]. For legislature...is the dges&act of superiority that can be
exercised by one being over another. Whereforergquisite to the very edifice of law,
that it be made by the supreme pov@avereignty and legislature are indeed convertible

terms; one cannot subsist [exisi]thout the othefemphasis addedf”

‘Sovereignty’, said Blackstone, is equivalent te tlgislative power. Legislation, he said, is the

essence of government. Hence, if you exercise goxernment in a state you will be sovereign.

493 Kawana also has a quite precise application fwikraler. It is not used for ‘governor’ of a fegglohn 2:8),
Jesus as the ‘Governor’ or Ruler of the peopleiddl (Matthew 2:6), or for the ‘governor’ of alidames 3:4).
There is no way rangatira familiar with the New fBesent could confuse the word kawana and kawanataitt
any other authority. Buick notes the fascinatingrewvhich took place on Sunday 9 February 1840 nil@éliams
led a service at the Paihia church, attended byaBapiobson, the officers of the Herald, and othembers of the
‘Civil staff’. Williams, it seems, preached a semman ‘the duties and opportunities of Governmenithis sermon
has not survived, or has not been found. In anfditd the sermon, according to Buick, ‘intercessi@s made to
the Giver of all Good that He might bestow His &stg care upon the nation new born, and now standith
trembling feet upon the threshold of an expectiégit ISee Buick,Treaty of Waitangip 163.

94 Busby to Col Sec, 16 Jun1837, No 112, p 251. B61Busby wrote of rangatira ‘yield[ing] up the Gowment
of their Country’ to the British Government/ Crovgge Busby to Col Sec, 26 Jan 1836, No 85, p E9Df(dl
citation at n 172).

9% BlackstoneCommentariesvol 1, p 46.



160

And if you are sovereign you will be the law makegovernof*®® Williams, perhaps, did not
read Blackstone’€ommentariesr Johnson'®ictionary. Nonetheless, these authorities
illustrate the way in which the notions of sovergjgand government were commonly
understood. Their authoritative definitions ar@aacordance with how both Williams and Busby

used the terms.

For Busby, the rangatira of hapxercised a local and limited government or sagatg. It was

of necessity limited because it relied on perspoaler and influence, not on institutions of
government. JohnsonBictionary understood chieftainship in a similar way. A ‘Cliem’ was

a ‘sovereignty’ (Spenser), but this ‘sovereigntybald be understood in context of related
definitions. ‘Chief’ was defined as ‘a military comander’ (Milton). A ‘Chieftain’ was ‘a leader;

a commander’ (Spenser), and ‘the head of a claaVigs). And ‘Chieftainship’ was simply
‘headship’ (Smollett). Hence, the sovereignty ejsed by Miori rangatira was not the same as
the sovereignty exercised by the Queen of Engléhd.one was personal government; the other

was national institutional government.

The Declaration, in Busby’s view, founded advi national government and with it a national
sovereignty, ‘however limited the exercise of thfsmvereign] rights has hitherto bedn.

Busby believed that this national sovereignty, @@sh the Confederation, empowered it to treat
with the British Crowri”® As used by Busby, the term sovereignty appeans¥e been most
often used in the 1830s as a technical term: ameiple of national or international recognition.
The Normanby instructions and New Zealand Compamyi@n tended to base nation or
sovereignty status on the possession of civil gowent (based on stadial theory). This
demonstrates forcibly that many contemporariestifiet sovereignty status with the possession

of civil government.

As discussed above, Coates, Buxton and the Evaatgetienerally did not make the same
identification. They were willing to acknowledgeabti sovereignty and independence without

any theoretical qualifications. Nevertheless, thelyeved that without civil governmentadri

98 |bid, p 49.
497 See text at n 180.
4%8 See above.
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independence, and indeedidi rangatiratanga, was frail. Hence the missisgsasisked for
British government intervention ‘to save a Natioruggling to maintain her independené@.
The kind of government they called for was one,tbhhecessity, could exercise a supreme
colonial control within New Zealand, although it wad also incorporate Bbri authority in

important ways.

The predominant view of the 1830s, therefore, was dll true civil governments were, by
definition, sovereign governments. The existenceepfesentative institutions and courts
signalled the presence of a sovereign authoritgraioeg to the law of nations (or ‘international
relations’). Even the English text of the Treatflaeted this view. Article one brought about a
cession or surrender of ‘all the rights and pove#rSovereignty’ which the Confederation and
individual rangatira exercised or possessed, oeVgeipposed’ to exercise or possess. The
gualification is important because it reflected iy that Miori sovereignty, rule or
government existed on unstable ground, not havim@per institutional basis. Hence, the very
purpose of obtaining the sovereignty was to empieoria to establish ‘a settled form of
Civil Government’ or ‘the necessary Laws and Ingitins’ (preamble). Obtaining sovereignty
was the necessary (legal, moral, humanitarian)gmaition to establishing the government.
Viewed in this light, Ewanatanga should be understood as the most app®prord to describe

the substance of the cession of sovereignty iolartine.

The Translation of Sovereignty: Mana?

Ruth Ross, in her well known New Zealand Journaisfory article (1972§% suggested that
Williams should have ‘associateshnawith kawanatangan the translation of sovereignty’, for
then ‘no New Zealander would have been in any dabbut what the chiefs were ceding to the

Queen’* Some recent historians repeat this argumf&milany non-historians have adopted it,

99 Clarke to Coates, 16 Nov 1838, CMS/CN/0 101.

%092 M Ross, ‘Te Tiriti o0 Waitangi: Texts and Trart&as’, New Zealand Journal of Historyol 6, no 2, 1972, pp
129-157.

0% pid, p 141.

*02p Moon and S Fenton, ‘Bound into a Fateful Unidanry Williams’ Translation of the Treaty of Waigirinto
Maori in February 1840'Journal of the Polynesian Societyol 111, no 1 (2002), pp 51-63, although seentem
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to the extent that it has arguably become the akddtrctrine of a modern Treaty orthodoxy.
Michael Belgrave has recently traced the rise isf ‘thodern treaty’ from Ruth Ross’s article:
‘This is a treaty of two texts with major differesxcbetween them, creating doubt whether
sovereignty was transferred in 1840 and emphastbmgyibal nature of the guarantees under

Article Two'.>% He cites a heath sector publication as an exaoffités ‘modern treaty’:

In Article One of Te Tiriti, the Rangatira were gtimg ‘kawanatanga’ to the Crown.
Rangatira believed this term to be less than say@se It was a missionary
transliteration of the word ‘governorship’. The si@naries used the story from the Bible
to explain that Pontius Pilate was a governor autllimited powers under Ceasar, who
retained sovereignty. The Rangatira were agreeik@wanatanga (governorship) by the

Crown, not mana (sovereignty’

Rachael Bell has critically assessed the 1970eritat context of Ross’s article. Although Ross
adopted a strict empirical methodology, which falien the treaty texts, her ‘hypercritical’
treatment of Busby and Williams’ weakened her asialyHer secular environment made her
liable ‘to distrust and dismiss’ the contributiohbmth to the Treaty® The following section

addresses the problematic nature of the ‘modeatyréhat has flowed from Ross’s article.

As argued in the previous sectioawlanatanga was in substance whabkwere granting to
Queen Victoria. They were granting her the autliddtestablish theawanatanga that they did
not in reality exercise. The need for ‘peace anadgarder’ and the protection ofadri ‘just

Rights and Property’ (preamble, English text) ia thce of European land purchase and

argument by J Laurie, ‘Translating the Treaty ofitéagi’, Journal of the Polynesian Societyol 111, no 3 (2002),
pp 255-258.

% M Belgrave Historical Frictions: Miori Claims and Reinvented Historiésuckland: Auckland University
Press, 2005), p 45. Belgrave shows how Ross’s sisalsas employed by #ri writers, who articulated the
modern ‘Maori sovereignty’ position based on the conceptaf tistinct Treaty texts and modern concepts of
sovereignty in international law. Belgrave critiguis non-contextual basis for the modern tre#ts/supporters
reclaim the text in te reo, but not its contextikanga — the Mori values and world-view which must have
informed their understanding of the Treaty remaaque’. Belgrave’s analysis attempts to free tbaty’ ‘from
hindsight and from the tyranny of textual and |&gdtiven analysis’. SeBlistorical Frictions pp 46-55 for the
‘modern treaty’ and ch 2 for Belgrave’s entire gsé.

0% bid, p 45.

05 R Bell, * “Texts and Translations”: Ruth Ross ahd Treaty of Waitangi'New Zealand Journal of Historyol
43, no 2, 2009, pp 52-53.
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lawlessness was the problem that lead to the Tredhe first place, certainly from a missionary
perspective. Although article one of the Englishsi@n used the term ‘cede’, meaning to ‘give

up one’s rights to [sovereignty]’, the reality wasre accurately expressed by the preamble
which referred to Hobson treating for ‘the recogmtof Her Majesty’s Sovereign authority’.
Williams rendered this: ‘Kia w[h]akaaetia e nga Batira Maori te Kawanatanga o te Kuini’

(That the Chiefs may agree to/acknowledge the Guowent of the Queen). The sense of this was
Maori agreeing to accept a new authority in the leatber than giving up an authority that they

themselves already exercised.

Viewed in this light, the Treaty did not represarbss of Mori authority. Rather, it was

providing them with the protection of a chiefly hatity and civil government that they had
previously not possessed. In a theoretical sehses@inse used by Coates of the CMS) they may
have been losing their sovereignty or independdncgubstance, however, British power and
institutions could protect their rights and progern a way not otherwise possible. Ross’s
argument rests on the assumption that British soyety meant the loss of adri authority or
prestige (‘mana’). Williams, however, believed apled that the Treaty would protectiMi
chieftainship just as the English Magna Chartagutetd the landed rights and local customary
privileges of British gentry and freeholders. lhetwords, Williams envisaged the Treaty
protecting the substance of their mana as chief@pf. As the decades passed, this
comtemplated future did not eventuate. Yet thissdu® change the fact of missionary
expectations in 1840. Hindsight is an unreliablelgun interpreting the meaning of te Tiriti in
February 1840.

In Williams’ eyes, the Crown promised to protecr&bou rangatiratanga, me to ratou w[h]jenua’
(their chieftainship and their lands (preamblej)t®tino Rangatiratanga o o ratou w[h]enua o
ratou kainga me o ratou taonga katoa’ (the trule@hleftainship of their lands, of their villages
and all their valued properties (article two) a tavel of local hap and whanau. Alan Ward

supports this interpretation:

The missionaries and officials did not use the terama to translate ‘sovereignty’. It has

been suggested that this amounted to a delibeeatgtdbut this is too harsh a
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judgement. With reason the British did not beliévat Maori had a well-developed
concept ohational sovereignty. Hence the use of the term kawanatandanote the
new thing the British were claiming. They were gtepared to recognise tino

rangatiratanga — the mana of rangatira — at the legel>*°

Ward'’s interpretation inverts Ross’ assumption thatTreaty meant loss ofadri rights and
authority. But there is another sense in which ‘alavas inappropriate as a word to express
sovereignty. The essence of mana, in its origingicontext, was the possession of authority
and personal influence, both inherited frarpuna and enhanced by personal endeavour
(through feats in battle, for example). The measioigmana that tie it intrinsically to chiefly
whakapapa and personal ihi or power, mean thatsibinething that could never be given up.

Understanding this, Te Wiremu would not have usadaras an equivalent for sovereignty.

The argument that mana was used, along with Kingadain He Wakaputanga to express the
phrase ‘all sovereign power and authority’ is peghthe strongest contextual argument for why
it should have been used in te Tiriti. Ross arghéedand many have followed her. This view
starts to look shaky, however, if the above consitlens are allowed to have their due weight.
The different contexts and purposes of He Wakagatamd Te Tiriti must also be kept in mind.
Mana was an appropriate term in 1835, in a documhattwvas intended to incorporate a new
Maori nation on British or European lines. Thadvi concept of mana conjoined with the
European concept Kingitanga appropriately convegadngatira the notion that the ‘sovereign
power and authority’ (‘ko te Kingitanga ko te manidiey were declaring over their collective
lands was a new conception and phenomenon. Theia mas exerted in 1835 to declare a new
confederate nation. In 1840, their mana was exéntetoosing to come under the protection of
the Queen of England. This would not necessaripyide them of their mana; it might well

enhance it. At least, this was the missionary vieway well also have been the view of the

%06 A Ward, A Show of Justice: Racial ‘Amalgamation’ in NinateeCentury New Zealan@uckland: Auckland
University Press and Oxford University Press, 19p3)4. Ward continued: ‘The misleading aspechix kay in
their not discussing fully how kawantanga would inge upon rangatiratanga, though this was certaigyussed
to some extent in relation to the prohibition ofrfaae and violent retribution’. This relationshiplivibe discussed
below. Ward seems to have qualified his view thit tack of discussion was ‘misleading’ in s Unsettled
History: Treaty Claims in New Zealand Tod@ellington: Bridget Williams Books, 1999), asnas not possible
to comprehend in 1840 how this relationship woutitkiin detail, see text at n 450 below.
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rangatira. An alliance with a great imperial aslould preserve the country from foreign
aggression and would establish internal order.Qheen’s kkwana Captain Hobson could

protect their rangatiratang®’

Ross’s use of Declaration terminology has supetfitierit. It appears to be a simple case of
taking a word used in one document (mana = sovangignd using it in a second document to
mean the same thing (cede sovereignty = cede mBuagajhe above contextual considerations
prove that simple word transference is not a goutketstanding of the way translation must
work in practice. The fact is that sovereignty vmasEnglish word. There was no direcidvi
equivalent. A Mori sovereignty declared in part by the significamatrd mana in 1835 was not
going to work to mean the giving up of that mana&40. To Williams this was not intended in
1840. Mana was something that rangatira could dethemselves possessed of in He
Wakaputanga: they already had it. It was not somettinat could be surrendered (‘ka tuku rawa
atu’) to another rangatira in te Tiriti, regardl@$ow powerful she was. In practice, translation
must proceed by capturing the spirit or sense @kthurce language. This is more akin to the
‘simultaneous interpretation’ used by the Waitahgbunal (and by the United Nations) in its

hearings. Williams admitted the translation difftes:

In this translation it was necessary to avoid gliressions of the English for which there

was no expressive term in theadi, preserving entire the spirit and tenor of titeaty>*®

Williams believed that with words like sovereigntyr which there was no &bri equivalent, the
best approach was to avoid translating these atedd use an introduced word or transliteration
that Maori understood via other meansaw@natanga was very likely one of those
transliterations. In a senseabti already had their ‘picture’ of the type of aotiy that would be
exercised by the Queen through hawnéna. It was provided in the New Testament by the
Roman Governors and by the Australian Governors fiicst hand experience of some chiefs.

Anne Salmond talks about how Governor Philip Kingggirn of Huru and Tuki from Norfolk

07 Belgrave Historical Frictions p 59, states it simply: ‘As a translator, Williarim 1835 was describing the kind
of sovereignty that &bri were declaring for themselves. Five years |ateana’ or ‘rangatiratanga’ were not
appropriate in translating a sovereignty that wasdferrable’.

%8 OrangaTreaty, pp 39-40.
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Island in 1793 led to ‘a close relationship betwslemthland Miori and Kaawana Kingi..>°
This shows that the concept of a Governor andutisoaity had been familiar to Nguhi for
some time before 1840. Michael Belgrave providégther contextual interpretation of

Williams’ choice of kkwanatanga for sovereignty:

...the one idea that was repeated again and agtue imeaty debates was that of a
governor. No Maori was recorded as discussing teanimgs of the three articles with
Hobson or any other bearer of the treaty for signkiowever, Maori repeatedly debated
whether they wanted a governor and, if they didatwiowers the governor would have
and what the consequences would be. These were-tdeearth, realistic discussions, the
kind of discussions that Henry Williams would haemsidered a practical debate about

sovereignty’*°

To have told the chiefs that theana possessed mana and would exercise it within Ne
Zealand was superfluous — this was plain for aflde. As Orange has written, ‘rangatiratanga
and kawanatanga each has its own ma&angatira debating at Waitangi clearly understood
that the Kiwana came to exercise authority (or mana). Thegeasdtion they were concerned
about was whether they would be equal with himesrdath him in power and status. If they

accepted Kwanatanga, what would that mean for their own aityy®*?

Ruth Ross was probably correct in stating: ‘Itificult not to conclude that the omission of
manafrom the text for the Treaty of Waitangi was naidental oversight'. It is reasonable to
argue that if he had considered it, he would haseodinted it as an option, for one or more of

the above considerations. It was probably not &ctal. It may well have been deliberate. Either

%09 A Salmond Between World§Auckland: Viking/ Penguin Books, 1997), p 232.

519 Belgrave Historical Frictions p 60.

! OrangeTreaty; p 42.

*12 According to Colenso, Te Kemara, Rewa, Kawiti, iiakand Tareha queried the relative authority of/&nor
and chiefs, see Colenskreaty of Waitang{1890). All but Tareha signed. Does this mearotiers were satisfied
they would be equal with the Governor? It seemsimatause Te Kemara and Rewa appeared to sign only
reluctantly on 6 Feb, and Kawiti signed much laRethaps they considered a British Governor thedbesce in
the circumstances. Alternatively, perhaps theytfedt to leave their marks off the parchment waelduce their
standing/mana in the eyes of the British authaitie
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way, the omission of ‘mana’ from te Tiriti does r@monstrate any inaccuracy in its translation

(or interpretation), nor does it reveal any deosiwilliams’ part, as Moon and Fenton all€ge.

Two other points can be made about the Declaraisom translation context for the Treaty. Few,
if any, have argued that Kingitanga could have hessd to convey the cession of sovereignty.
Having declared themselves also possessed of Kirgatin 1835, could they not have
surrendered this to the Queen (on Ross’s argumEmst? it did not make sense for ‘Kingitanga’
to be surrendered to a Queen, who presumably eeertiuinitanga’: the gender specificity of
the terms does not work. The real reason, thogghe same as for mana: Kingitanga, to the
extent it can be seen as equivalent to rangatgatan mana, was being preserved by the Treaty
in the missionary mind. There was also talk of l@gthing a Kingitanga in 1839. Use of that
term would therefore risk confusigh’

The other, more significant, observation aboutDeelaration-Treaty relationship is the fact that
the Declaration used ‘Kawanatanga’ to translatg fanction of government’ in paragraph two.
The chiefs declared that they would not permit ‘deyislative authority’ (‘te wakarite ture’) nor
‘function of government’ to be exercised apart frimair collective authority. It would appear to
be this same ‘Kawanatanga’ which in the Treatyeded to the Queen: the phrase ‘ka tuku rawa
atu ki te Kuini of Ingarani ake tonu atu te Kawamaga katoa o o ratou w[h]enua’ (give up
completely to the Queen of England forever therer@overnment of their lands). Busby’s
suggestion that ‘te Wakaminenga’ (the United Trjlmedhe Assembly of the ) be used instead of
‘huihuinga’ (which probably referred to the Congres the Declaration) which the Williams had
originally drafted, suggests that Busby was aloséhe relationship of Declaration to Treaty and
the powers that they had declared and were nomgedheir discussion suggests Williams
would also have recognised the connection withdnatanga. In both te Tiriti and the
Declaration, Ewanatanga could have equally embraced ‘any legislatuthority’ and ‘function

of government’, both legislative and executive pmameing part of civil government. Hence, the

rangatira of the Confederation were clearly grantmthe kawana the right to exercise the

13 See Moon and Fenton, ‘Fateful Union’.

°14 A Waimate chief proposed establishing a New Zehling and offered Busby the position, which Busby
refused. See Busby to A Busby, 29 July 1839, Busts/[347], ATL, pp 110-112; R Davis to Busby, 2né& 1839,
Bushy to Davis, 11 July 1839, Busby Ltrs [352], ATL36.
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national powers of governance that they had detidremselves possessed of in the Declaration.
In a sense, the Treaty could be viewed as a fodelalgation of those powers; a delegation the

Declaration had allowed for (in the same paragtam).

The 1985 Manukau Tribunal rejected the idea tha¥Viremu deliberately deceived rangatira

with his choice of words. They accepted his us&aianatanga’:

In his Declaration of the Independence of New Zel@e Wakaputanga o te
Rangatiratanga o Niu Tireni) Busby [sic, Williamsed ‘mana’ to describe ‘all
sovereign power and authority’. Some commentatonsider that ‘mana’ best describes
‘sovereignty’ and imply that a careful avoidancéména’ in the Treaty is obvious and
was misleading, the missionaries knowing that n@fifeould cede his mana. We think
the missionaries’ choice of words was fair and BpEnglish terms the personal standing
of the Queen (her mana) is divorced from the Crevenithority. To capture that sense,
and to ensure that in ceditige right to make lawthe Maori retained his mana without
denying that of the Queen, ‘Kawanatanga’ was amagjate choice of words. It also
underlines the spirit of the Treaty of Waitangi apgnt in both the English andairi

texts [emphasis addetff

The Manukau Tribunal’s definition of#vanatanga as ‘the right to make laws’ was condisten
with Williams’ understanding of both government amyereignty. It also recalls Blackstone’s

authoritative legal definition of ‘sovereignty’ aguivalent to ‘legislature’:®

*1% Cited in BelgraveHistorical Frictions p 82.
*1®See text at n 495.



169

Conclusion

The research brief for this report was confinedames Busby’s and Henry Williams’
conceptions of the Declaration of Independencethadreaty of Waitangi. In the course of
researching and writing this report, other surrongdlocumentation and contexts have been
considered, especially Colonial Office files. Thesearch and report informs the conclusion
below, which will address several of the substanissues identified by the Tribunal's direction
of 29 May 2009. It will also form the basis of axsmary of evidence for hearing presentation

purposes.
The seven issues defined by the Tribunal are:
He Wakaputanga/ The Declaration

1. How did Maori understand He Wakaputanga/ The Declaration?, fhatefore, what was
the nature of the relationship and the mutual caments they were assenting to in
signing He Wakaputanga/ The Declaration?

2. How did the Crown understand He Wakaputanga/ Thedpation? And, therefore, what
was the nature of the relationship and the mutoadmitments it was assenting to in
signing He Wakaputanga/ The Declaration?

3. What then was the effect of He Wakaputanga/ Thddbetoon at 18357

Relationship between He Wakaputanga/ The Declaratioand Te Tiriti/ The Treaty

4. What, if any, was the relationship between He Wakapga/ The Declaration and Te
Tiriti/ The Treaty?
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Te Tiriti/ The Treaty

5. How did Maori understand Te Tiriti/ The Treaty? And, therefowhat was the nature of
the relationship and the mutual commitments thegevassenting to in signing Te Tiriti/
The Treaty?

6. How did the Crown understand Te Tiriti/ The Treafydd, therefore, what was the
nature of the relationship and the mutual commitmérwas assenting to in signing Te
Tiriti/ The Treaty?

7. What then was the effect of Te Tiriti/ The Treatyl8407?

Preliminary Issue: the Place of Missionaries in H&akaputanga and Te Tiriti

The Tribunals’ questions divide the interpretivekidbetween Mori and Crown views. This

binary division does not easily apply to the positof Henry Williams and his colleagues.

Considered from the perspective of ‘the Crown’,staearies were not part of the Crown in a
formal, institutional sense. They were not its pamtpbloyees or servants. Nevertheless, they did
act informally as interpreters or translators fav&nment officials in 1835 and 1840. In
addition, the missionaries were themselves Briighiects. They believed certain things about
Her Majesty’s Government and their own constitutibhey possessed a loyalty to their own
country and doubted the goodwill of other foreignvers when it came to the interests afdvi

and the mission. Hence, the missionaries were pallgdnterested in the growth of an alliance
between the New Zealanders and British authoritgl,encouraged Bbri to see Britain in a
positive light. Although they were not officiallyapt of the Crown, they believed in the Crown’s

integrity and supported its protective mission emNZealand.

In a legal sense, because the Crown authorisedomésges to explain the documents taavi in

1835 and 1840, they can be considered Crown ‘ageYwst despite this, and despite their
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identity as ‘British subjects’, they were first afmtemost missionaries. Their mission in New
Zealand concerned the spiritual and material istsref the Mori populace. In bringing ‘te
Rongopai’ — the Goodnews, or the Gospel of Peate Maori, missionaries became part of a
Maori world in varying degrees. They acquirecidvi language and adoptedabti modes of
address (as is revealed by Henry Williams adogtiegrere’, with taiaha in hand, at Waimate in
1845)>'" Over time they obtained understandings dfolil tikanga and worldview. Williams’
position as translator/ interpreter in 1835 andQl&inforced the missionaries as an ‘in-between’
people. They bridged the divide between the Briiskd Maori worlds. Their missional role to
Maori was dependent on them retaining the trust @b/ in particular rangatira. Missionaries
knew in 1840 that their mission depended on them@rkeeping faith with the Treaty. These
considerations suggest that Te Wiremu and colleaguoelld not have jeopardised their mission
purpose by ‘duping’ Mori to accept a Treaty that was not in their betdrests. The translation
of the Treaty was not a ‘fraud’. If it had been,IM&ms would have been sentencing the New
Zealand mission to the death penalty. Ultimatelg rown’s dishonouring of the Treaty

significantly tarnished missionary ChristianityNlew Zealand, in Mori eyes>*®

To summarise this point, theaddri texts of He Wakaputanga and Te Tiriti must beerstood,

from Williams’ perspective, as speaking to thedv world and Miori concerns, at least as much
as to British concerns. Theaddri texts were missionary-ari documents, rather than Crown
documents. As such, they incorporated Williamstcpgtion of what the English texts meant, in

language that he considereddvi would best be able to understand.

This conclusion will not address directly the Tmlalis issues one and five relating to dtMi

understandings’ of He Wakaputanga and Te Tiritithés falls outside the research brief for this

*17 See image on front page of this report. See asty (Mary) Martin,Our Maoris (London: Society for
Promoting Christian Knowledge, 1884), p 37.

*18 Many historians of British Empire are now dealimith the relationship between missions and impisrial A
few representative examples are S Thorne, ‘Religiwh Empire at Home’, ch 7, in C Hall and S O Resis,At
Home with the Empire: Metropolitan Culture and theperial World(Cambridge, UK and New York: Cambridge
University Press, 2006); and A PortBeligion versus Empire? British Protestant Missioes and Overseas
Expansion, 1700-191@Manchester and New York: Manchester UniversitysBr 2004); A Porter, * “Cultural
Imperialism” and Protestant Missionary Enterprisg80-1914’ Journal of Imperial and Commonwealth Histpry
vol 25, no 3, 1997, pp 367-391. R StroAgglicanism and the British Empire ¢.1700-188Xford: Oxford
University Press, 2007), ch 1, provides a good samgrof this literature.
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report. Hence, it does not set out to investigatectly the views of rangatira in 1835 and 1840.
With a few exceptions, present-dayagghi or Maori views of documents were not consulted.
However, N@puhi views are implied by the texts of the documsetftemselves, missionary
commentary on them, and from the surrounding cdntdence, Ngpuhi understandings, or
missionary views of Ngpuhi understandings, are suggested both in the bbthe report and its

conclusions*®

There may well be grounds for arguing that aspetctee Declaration and Treaty arrangements
were “lost in translation” somewhere in between B(s or the Crown’s English texts and
Maori understandings. But those who allege a “logramslation” argument, must first seek to
ascertain what it was that Williams thought he wagg. It cannot simply be assumed that a
particular interpretation of the English texts articular a Crown interpretation) was Williams’
own understanding. This is, once again, to credi@ary division between ‘Crown’ and ‘Abri’
views whereas, perhaps, Williams’ view was not taeh to that of either ‘side’. Finally, this
conclusion/summary of evidence somewhat reluctatdégls with Williams’ views under the

heading of ‘the Crown’.

Issue 2: Crown Understandings of the Declaration

‘How did the Crown understand He Wakaputanga/ Thel@ation? And, therefore, what was
the nature of the relationship and the mutual camemts it was assenting to in signing He

Wakaputanga/ The Declaration?’

19 For example, when George Clarke appears to cipeNoPanakareao’s well known statement that théoshaf
the land went to the Queen and substance remaiitiedh& chiefs. This, says Clarke, was the missipreew of
the Treaty as well. See text at n 470.
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The Text and Context of He Wakaputanga

This sub-section interprets the words of He Wakaipgé in their missionary-abri context. It
therefore describes a missionary view of what H&&@atanga meant and/or what missionaries
considered rangatira understood about this docuoresient. It does not purport to describe
what Ngipuhi or particular rangatira actually understoolde Thvestigation of such views

independently of the missionary/Busby records waswithin the scope of this report’s research.

The written record indicates that James Busby lg@athored the English text we now have.
According to his own account, Busby gave this texhe CMS missionaries for translatitf.

Henry Williams’ leadership of the CMS and his rofenterpretation at the hui on 28 October
1835 indicates that he took a leading role, alstranslating (or interpreting) Busby’s English
draft. This is not to deny that the DeclarationMiakaputanga also expressedavl concerns in

a Maori way.

Article 1

Ko matou, ko nga Tino Rangatira o nga iwi o Nu fireraro mai o Hauraki kua oti nei
te huihui i Waitangi i Tokerau i te ra 28 o Oketal85, ka wakaputa i te
Rangatiratanga o to matou wenua a ka meatia ka waleaa e matou he Wenua

Rangatira, kia huaina, Ko te Wakaminenga o nga Hau Tireni.

Paragraph one of the English text of the Declanadiolndependence did two things. First, it
declared the independence of the country of Newasea Second, it constituted by means of

that declaration an ‘Independent State’, calledamed ‘The United Tribes of New Zealand'.

In the Maori text, the declaration took the form, ‘ka wak&pute Rangatiratanga o to matou
wenua’, literally ‘cause to come forth the Chigfiship of our land’, though wakaputa could also
mean ‘declare’ or ‘announce’. The ‘Independent&taas rendered in Bbri ‘he Wenua

Rangatira’, which could mean ‘a Chief(ly) Land’‘arFree Country’. This was caused or made

%20 Byshy to Col Sec NSW, 16 Mar 1836, No 91, CO 209/213.
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(‘ka meatia’) and declared (‘ka wakaputaia’) by thegatira, and named (‘kia huaina’) ‘the

Assembly of the Tribes of New Zealand’ (or ‘Ko teakéminenga o nga Hapu o Nu Tireni’).

Chapter two of this report suggested that sinaegasira’ was a status and title embedded in
Maori usage and practice, its uses in He Wakaputevogéd have conveyed the ideas of social
or ‘civil’ freedom and liberty, to rangatira. Therdrast between ‘he Wenua Rangatira’ and its
hypothetical opposites, ‘he Wenua Pononga’ or ‘renWa Taurekareka’ (a Servant/ Slave
Land), may very possibly have lingered inddghi thoughts. Ngpuhi still had slaves or was in
the process of releasing them in 1835. The disecnfrsaurekareka(tanga) or slavery to Queen
Victoria assumed some prominence in 1840 and thesyfellowing. Missionaries combated this

korero because they did not believe it had any basis.

The spiritual connotations of these contrastintestaf rangatiratanga and ponongatanga/
taurekarekatanga would perhaps also have beenstodérby those rangatira influenced by
missionary teaching. A central missionary messagg aontained in John chapter 8 of the 1837
Maori translation of the New Testament (Te Kawenata)dThis was the message that all who
accepted lhu Karaiti (Jesus Christ) would be freenfsin: that is, they would all be ‘rangatira’.
Hoani (John) 8:31-32, 36 stated:

Me i reira ka mea atu a lhu ki nga Hurai i wakapéha ia, [‘]Ki te mau tonu koutou ki
taku kupu, he tino akonga ano koutou naku; A e mhataitou ki te pono, ma te pono
koutou e wakarangatiratia[’].... Ki te mea ra ka wakegatiratia koutou e te Tamaiti, he
tino rangatira ano koutou.

(Then Jesus said to those Jews which believedron[fjiif ye continue in my word, then
are ye my disciples indeed; And ye shall know théht and the truth shall make you

free[].... If the son therefore shall make you frge,shall be free indeed. (KJV))

Hence, Williams used the social status of rangédieonvey the idea of spiritual freedom from
sin. Just as rangatira inadri society were free from (or independent of) exa control, all

who accepted Christ would be truly free of sin’atrolling power (‘he tino rangatira ano
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koutou’). The spiritual meaning also contained satagtling social implications: it suggested
that even pononga (slaves or servants) could becangatira.

Whether or not rangatira had embraced missiondiyeince, Williams’ use of ‘Rangatiratanga’
for ‘Independence’ and ‘he W[h]enua Rangatira’‘fodependent State’ neatly conveyed the
English meanings of ‘Independence’ as ‘freedonXel@ption from reliance or control’, or ‘state
over which none has power*

Article 2

Ko te Kingitanga ko te mana i te wenua o te wakanga o Nu Tireni ka meatia nei kei
nga Tino Rangatira anake i to matou huihuinga, arlea hoki e kore e tukua e matou te
wakarite ture ki te tahi hunga ke atu, me te tahiénatanga hoki kia meatia i te wenua
o te wakaminenga o Nu Tireni, ko nga tangata areakeeatia nei e matou e wakarite

ana ki te ritenga o o matou ture e meatia nei matomumatou huihuinga.

Williams’ conjoining of Kingitanga and mana to démésovereign power and authority’ (in the
English text) reflected the fact thatabti terms alone were inadequate to translate acoewept
of national sovereignty. His use of ‘huihuinga’ti@e 2) and ‘runanga’ (article 3) for Congress
appropriately indigenized a European concept. Gasgwas intended as the practical
outworking of te Wakaminenga, or the Confederatdanuka Henare states: ‘The idea that
Maori would pass legislative law and that it was ppls to all Maori represented a radical

development in Mori custom law and practicé®

Rangatira or Congress reserved to themselves théeggslative powers (‘te wlh]akarite ture’)
and functions of civil government (‘Kawanatang&8nth Kawanatanga and ‘ture’ (the Torah or
Old Testament law) were missionary-introduced wofdgyether they conveyed a combination

of civil/ secular law and Christian morality. Md&SMS missionaries would have viewed ‘state’

2! These definitions from JohnsorDsctionary (1824 edition).
22 HenareFrom Tribes to Nationp 191.
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and ‘church’ within a single frame, though theraevalso important differences between them.
Such views paralleled &bri holistic views of society and customary law eTitlentification of
Christianity with civil government @vanatanga) was a significant factor in te Tirithieh

according to article one, granted (‘ceded’) thisggoment to the Crown.

Article 3

Ko matou ko nga tino Rangatira ka mea nei kia hulinte runanga ki Waitangi a te
Ngahuru i tenei tau i tenei tau ki te wakarite tlia tika ai te wakawakanga, kia mau pu
te rongo[,] kia mutu te he[,] kia tika te hokohokoka mea hoki ki nga tauiwi o runga,
kia wakarerea te wawai, kia mahara ai ki te wakawa o to matou wenua, a kia uru

ratou ki te wakaminenga o Nu Tireni.

In article three, te Wakaminenga declared whabiileh do with this new ‘national’ government:
make laws to dispense justice (‘kia tika ai te wadleanga’), preserve peace (‘kia mau pu te

rongo’), end wrongs (‘kia mutu te he’), and regelatde (‘kia tika te hokohoko’).

Key southern rangatira signed He Wakaputanga betd@85 and 1839, including Te
Wherowhero of Waikato and Te Hapuku ofaNd<ahungunu. The advantages of confederation
may have been attractive, but so presumably waappeal of an alliance (if informal) with te
Kingi o Ingarangi. The Mori text exhorted these southern rangatira to atdcor ‘forsake’

(‘kia w[h]akarerea’) their ‘fight(s)’ (‘w[h]awai’)with Ngapuhi and join (‘kia uru’) te
Wakaminenga, the Independent State or Assemblyeof Realand.

Article 4

Ka mea matou kia tuhituhia he pukapuka ki te rieengenei o to matou wakaputanga
nei ki te Kingi o Ingarani hei kawe atu i to matawwha nana hoki i wakaae ki te Kara
mo matou. A no te mea ka atawai matou, ka tiagai Rikehi e noho nei i uta, e rere
mai ana ki te hokohoko, koia ka mea ai matou Kiitgi kia waiho hei matua ki a matou

i to matou Tamarikitanga kei wakakahoretia to maRangatiratanga.
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In article four, rangatira sought the King of Englés protection for their infant state, literally,
‘our childhood’ (‘to matou Tamarikitanga’). Thisrguage of alliance and protection echoed the
chief's 1831 petition, which had appealed for Kivgliam 1V ‘to become our friend and
guardian of these Islands’ in particular from ‘thiee of [Capt] Marion [du Fresne}?*Henry
Williams’ journal entry suggests that this earpetition was at least partially initiated by
rangatira: ‘Several chiefs came to speak respethiadgetter to the King to become protector of

this island’>?*

The chiefs’ appeal to the King to be ‘matua’ expegba Mori idiom of parent-child, matua-
tamaariki. Busby suggested as much about thisHqatagrapR?> Some rangatira at Waitangi
also referred to the missionaries and Busby akéfat>?® Christian rangatira also understood the

Christian God as ‘father’, as seen in the Lord'ayler (‘E to matou Matua...’).

Henry Williams and He Wakaputanga

Henry Williams had no easy task translating thecepts of Busby’s draft Declaration into the
Maori text of He Wakaputanga. For Williams, the cqutseof independence (rangatiratanga) and
independent state (he wenua rangatira) had a nushloennotations. First, these terms implied
notions of religious and civil liberty, or freeddnom dictation by government in matters of faith
or worship. Williams would have considered thegedloms in jeopardy if the French
Government had established itself in the countego8d, there was the connotation of spiritual
and social liberty, or independence from individaadl social sin, which was only possible
through Maori believing in Christ. Third, Williams understotisht all peoples had divine

origins. This meant that their integrity as a peapl nation had to be respected.

23T | Buick, The Treaty of Waitangi: How New Zealand BecameitisBrColony third edition, (New Plymouth:
Thomas Avery, 1936), p 11.

24 Rogers;Te Wiremuyp 90, citing Williams’ journal, 28 Sept 1831, GN94.

2> gee above text at n 129.

%26 5ee W Colensdhe Authentic and Genuine History of the SigninthefTreaty of WaitandWellington: George
Didsbury, 1890).
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Williams’ understanding of a ‘Congress’ may haverbeartially formed from his familiarity

with the Congress movement in Europe, which begémtive Congress of Vienna in 1814-1815.
The Congress marked the end of the Napoleonic WWaakso marked the end of Williams’ navy
career?’ The Vienna Congress produced the second Tred®ams in November 1815, which
allotted France the colonies it had possessedd0 X7 (Busby referred to this same Treaty of

Paris in his 1837 protectorate scheme propo$als.

The Vienna Congress also denounced the slave ffhgeCMSMissionary Registeof June

1816 noted an important article appended to thatyref Paris. This article apparently
confirmed the French and Allied Powers’ prohibitiontheir respective dominions’ of the slave
trade — ‘a commerce so odious, and so stronglyemneéd by the laws of religion and of
nature’, the Treaty declar&d. This wording proves the relevance of conceptsiifid and
natural law to the law of nations of this periodllBwing the first Treaty of Paris (May 1814)
theMissionary Registewas ecstatic in its praise of Britain. Britian hatidered services to
‘European Independence’ and maintained the ‘indégece’ of other European states against
the Napoleonic thredt*

Williams’ exit from active naval service at theltand of the Vienna Congress and the anti-
slavery concerns expressed in Evangelical pubtinatiike theMissionary Registefwhich
Williams read), suggest Williams’ familiarity witBuropean state relations of this period. The
Vienna Congress established a system of congrésseudicate future problems. ‘The

Congress of Vienna was a prime example of balahpewer diplomacy’, says th@xford

*2"1n August 1815 he was discharged on half-payRssgers,Te Wiremup 34.

%28 3 Cannon, edlhe Oxford Companion to British Histof@xford: Oxford University Press, 1997), p 957alko
produced the first Treaty of Paris in May 1814daling Napoleon’s abdication in April 1814. ThisstifTreaty
restored the Bourbon monarchy, returned most aide’'a colonies, and allowed her the boundaries621Post-
Waterloo, the second Treaty of Paris was more seggring France the 1790 boundaries.

%2 See text at n 174.

3% Missionary Registeol 4, (1816), pp 218, 220-221.

3! Missionary Registervol 2, (1814), pp 243-244. The same report statesimilar triumphal language, the nature
of Britain’s ‘sacred obligations’ to ‘protect, tostruct, and to redeem’ the ‘savages’ of the w{ul@43). The
British mission societies were disappointed affits¢ Treaty of Paris, which allowed the Frenchvslérade to
continue for five years and restored African Fartg Factories to her. An address was moved in thesélof Lords
for abolition of the trade, stating that it was tany to ‘the Law of Nations'Missionary Registewol 2, (1814), pp
246, 253.
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Companion to British History*> Williams would have appreciated the relevancebafdnce of
power diplomacy’ applied to a divided Bfguhi and a divided New Zealand. In this context, a
Congress, huihuinga, or runanga, that brought begeddipuhi and other iwi for the purpose of
pan-iwi government would have been no mean achieménBuch Mori congresses were not
repeated in the period 1836-1839, the period betwkeWakaputanga and te Tiriti.

James Busbhy and British Official Understandings othe Declaration

Busby’s English text of the Declaration of Indepemnck constituted a newadri ‘Independent
State’, and declared its independence at the same This differed from the American
Declaration of Independence (1776) that was prepatréhe same time as separate ‘Articles of
Confederation’ setting out the terms on which timeefican states would unit&® In 1837 Busby

revealed his thinking that the Declaration was l@ttonstitution’ and a declaration:

The articles of Confederation [that is, the Dedlarg having established and declared
the basis of a Constitution of Government, it fal§g | think, that the rights of a
Sovereign power exist in the members of that cagrsttbn, however limited the exercise
of those rights has hitherto be®f.

Therefore, Busby clearly believed that the Declaradf Independence 1835 had international
status. Yet the Declaration should not be undedstoderms of present day international law.
The Independent State of the United Tribes washesame thing as a modern day nation-state,
nor a European state of Busby’s period. Busbyfjadtthe Declaration as establishing a British
‘protectorate’, albeit an informal one. Busby hopleel rangatira Congress, whose ‘laws’ would
be guided by himself, would be backed by a Britishtary force, albeit a limited one. Busby’s

1837 statement revealed that he thought the exen€idkori sovereignty or government had

%32 Cannon, edDxford Companion to British Historp 957.

33 The US Congress passed the Articles of Confeaera November 1777. They were not ratified uhfilarch
1781. See C C Tansill, edpcuments lllustrative of the Formation of the Umniaf the American States
(Government Printing Office, 1927ht{p://avalon.law.yale.edu/18th_century/artconf,@plovember 2009).

34 Busby to Col Sec, 16 Jun1837, No 112, pp 245-p6551.
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been limited. His 1837 protectorate proposals tfearplied a limitation of both the
Confederation’s ‘internal’ and ‘external’ sovereignNot only would British power deal with
other foreign nations in respect of New Zealanth{reing ‘external sovereignty’), but adri
government would be guided by British expertise sungported by British military force

(limiting ‘internal sovereignty’y>> He complained in 1839 that, ‘in attempting to abthe
cooperation of the Chiefs in execution of any @& fiinctions of a Govt, or to establish amongst
them any system of Jurisprudence, there was naiiom on which | could proceetf® This

was despite the existence of the Declaration.

The nature and effect of the Declaration must tate@account its background and its context.
First, Busby identified Mori society with the tribal (Anglo-Saxon) societfyamcient Britain>’
Second, Busby believed that adi nationality could only be forged by uniting stfectional or
tribal society. Third, Busby assumed that the éisiatment of a national framewaork of
governance could only be achieved on English aidBrimodels. This necessarily required
British supervision, advice and military backing tbe authority of a tribal collective. British
jurisdiction or protection was inevitably the piaat means by which a chiefly confederation
might be established and preserved. Fourth, in wiEthis, a collective Nori sovereignty was a
British construct. To the extent that adi national sovereignty could be established fosiBy

it was predicated on the establishment of some fafrBritish authority with Mori consent.

For Bushy, independence or ‘statehood’ requireceitezcise of government and law. Hence,
Maori statehood would emerge gradually as Congresstaimstitutions developed. During this
development phase the ‘infant’adri state would have to depend on Britain for suppthe
Declaration of Independence was, therefore, as rawdgtlaration oflependencerhis is not to
deny the legitimacy of the tribal sovereignties tRasby identified from the very beginning of

his tenure as British Resident. Indeed the Dectarat use of the words ‘Congress’ and

3% \Wheaton used these two terms (‘internal’ and ‘' sovereignty) in explaining the nature of tbaian
Protectorate, which Busby used as a model for\is mroposal. See H Wheatdelements of International LgviR
H Dana, ed, (Boston: Little, Brown & Co, 1866 (133http://books.google.co.nz/bogkaccessed 4 November
2009), para 35, ch 2, part 1.

>3®gee n 433 above.

37 See Busby’s speech to chiefs on his arrival, E2habove. Pat Moloney’s research confirms ‘a commo
comparison of Mori to the Anglo-Saxons of Britain’, see P Molon&avagery and Civilization. Early Victorian
Notions’, New Zealand Journal of Histaryol 35, no 2, 2001, p 158.
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‘Confederation’ might have meant that®i rangatira would retain their originlalcal powers
in relation to hapu. But if &¥bri were to stand on the world stage, then theilependence had to

be founded on a national or pan-tribal collective.

In Britain, Secretary of State Lord Glenelg ackneaged receipt of the Declaration and its
contents. There was, however, no unequivocal statethat Britain acknowledged the
Declaration as constituting an independent Newa&tehtktate. The emphasis was rather on the
relationship of support and protection which Bntabuld offer Miori. And even that might be

qualified by ‘a due regard to the just rights diers and to the interests of H.M. Subjecig'.

To reiterate these points another way. Busby arst of@icials thought that full nationality or
‘sovereignty’ status depended on a viable natigoaernment. James Stephen’s third draft of
Hobson’s instructions stated that ‘internationdtiens’ could not be formed with New Zealand

539
[0)

as it possessed no national government or ‘civityyo’> Normanby’s final instructions to

Hobson qualified New Zealand as a ‘sovereign addpendent state’ on identical groundfs.

In summary, the first question of this Tribunal Guarssion asked about the Declaration’s
‘international standing’. Busby clearly intendee tbeclaration to have an international effect —
to forestall de Thierry. Yet it did not establiss@vereign state dependent entirely on itself. The
NSW Governor and Council regarded the Declarat®iama approach towards a regular form of
Government in New Zealand*! Furthermore, the Crown never formally assentedrto,
gazetted, the Declaratioff Indeed, the second question posed by the Trifonahis inquiry

wrongly assumes that the Crown ‘signed’ the Detlama

38 Glenelg to Bourke, [25] May 1836, No 5, CO 209/, 268-270a.

39 CO 209/4, pp 226-227. See discussion of these leditips in chapter 4.

40« so far at least as it is possible to make tlithawledgement in favour of a people composed aferous,
dispersed, and petty tribes, who possess few gallitelations to each other, and are incompeteattoor even
deliberate in concert’, cited in Palm@irgeaty of Waitangip 49, and quoted by Gipps in his address to tB&/N
Legislative Council on 9 July 1840. CO 209/6, p 280

4! McLeay to Busby, 12 Feb 1836, No 36/5, NSW Colb8&cretary, Outward Ltrs 1831-1836 [NSW 4/3523]
NSW State Archives, Micro 22710, NA, pp 513-517.

42 The Declaration would not have been ‘gazettectesitne Crown was not a party to it. The first ‘O’
publication of the Declaration would appear toéhie evidence of Coates and Beecham before theeHafuLords
Select Committee 1838, see BPP 1837-38 (680), p228, IUP vol 1.



182

Issue 3: The effect of He Wakaputanga/ The Declariain 1835

‘What then was the effect of He Wakaputanga/ Thel@ation at 18357’

Williams’ View

At one level, Henry Williams probably consideredtthle Wakaputanga affirmed the mana or
authority that rangatira already exercised as slo€hap. At another level, given the French/

de Thierry threat, Williams would have seen sensamgatira collaborating for mutual support
and strength against foreign incursion and forrirdkorder. From the written record, it is

difficult to say to what extent the idea of natibo&il governance was understood and expressed
the definite intentions of rangatira. Certainlyréhevere no further Confederation hui or runanga
at Waitangi until 5-6 February 1840 (and that caudtl be viewed as the yearly legislative hui

envisaged by the Declaration).

Williams probably saw the fourth article as of elgugortance than any of the others. It is
possible that he had in mind the history of intarge between rangatira and England; that he
thought the Declaration reinforced the alliancenvidtitain which began with Hongi and
Waikato’s hui with King George IV in 1820. Willianad his CMS colleagues (perhaps with
scribe Pare’s assistance) certainly expressedtiréhfarticle in idiomatic Mori — in the
language of parent and child. They possibly saw/dhiicle as bringing Britain’s protection

closer.

Missionaries conceived the British monarch as &eggting parent. His/her protection reflected
God’s greater parental protection. Only by beingestelent on God could individuals and states
be truly free or independent of sin. Similarlyaddi dependence on a British parent would

ensure their rangatiratanga in a world being ddidetween rival European states.

Te Wiremu probably believed that the idea of @oNM Congress was a rational idea. Like Busby,
he probably believed that its viability would dedeon the support of British authority. His
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advice to Busby about constructing a House of Atbefor the Confederation to meet
demonstrated that he was thinking about the pittees of a Miori government. His advice
about te kara (the 1834 flag) and his involvemergreparations for the powhiri and hakari on
Busby'’s arrival, show that he walked in addi world in which symbol, ceremony, and

hospitality were significant values.

Busby and Official Views

In 1836, the neutral ground of Busby’s Residency stained with the blood of a Whananaki
hap after Te Hikutu's surprise attackakeha traders were implicated in the property dispute
which led to this affray. In 1837, Busby witnessked battle for Kororareka resume between
Pomare and Titore and their allies. Other issuleading to land and trade arose between settlers
and Maori.

These issues convinced Busbhy that te Wakamineng&waly have limited practical effect
without the support of British governing institut®and a military force. Yet the British or NSW
Governments never granted Busby the legal authoripractical means to enforce any law or

prohibition that the Confederation might make.

From a twenty-first century standpoint it is easylismiss Busby’s talk of Bbri tutelage in
British ways as imperial paternalism, or as a patefer acquiring British control of the country.
However Busby’s exact motivations are less impartiaan his actual proposals and what they
say about his worldview. His proposals were patatia Yet this merely reflects his
understanding of the appropriate relationship betwae civilized British empire and aalgi

tribal society that was in the early stages of b@ng civilized. In this context ‘civilization’
meant almost entirely one thing — ‘Civil Governmiemhat is what Busby believed the British

could offer Maori, in addition to the equally important proce$£aristian conversion.

Busby’s 1837 protectorate proposals for the tutelaigCongress (or te Wakaminenga) by British
authority should be placed within the overarchiragstar narrative of civilization that structured

his worldview. Busby believed that societies cowlkr time, scale the ladder of civilization.
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English society, and Scots society in quite rebéstory, had experienced such advances.
Equally, so could Mori society. Busby believed that in timeabti could become both
‘Jurymen’ and ‘Legislators’. Quite what the relatship would be, at that point, between te

Wakaminenga and British authority is not clear frioisprotectorate proposals.

Captain William Hobson noted the very limited aci@ments or organization of the
Confederation in 1837:

At present, notwithstanding their formal declarataf independence, they have not in
fact any Government whatsoever. Nor could a meetirige Chiefs who profess to be

the Heads of the United Tribes take place at ang tvithout the danger of bloodsh¥&d.

Disunited tribes remained vulnerable to maniputatiy ‘turbulent individuals’, said Hobsof’
It was in this despatch that he proposed the ‘facgstem’ for New Zealand, modelled on his

Indian experience.

While Hobson acknowledged the formal existencénef@eclaration, doubting only its practical
or governmental effect, Bourke’s successor, GoveBipps, dismissed the Declaration as ‘a

silly as well as an unauthorized act.... it was.apgy pellet fired off at the Baron de Thiert{’.

Gipps’ comments could themselves be dismissed:\iteeg made five years after the
Declaration in a debate about pre-Treaty Europaaa tlaims. Although the Declaration was
itself unauthorised, it was arguably within thege®f Bourke’s instructions which exhorted
Busby to encourage amongabti ‘a settled form of government’ and |a#’.Bourke and his
Council approved the Declaration, even though Bultyot have specific authority for it. But
they objected to article two, which they thoughswaserted to override McDonnell's Hokianga

law prohibiting liquor imports. And they cautionBdsby to seek NSW’s sanction for any future

43 Hobson to Bourke, 8 Aug 1837; encl in Bourke ter@&llg, 9 Sept 1837, No 86, CO 209/2, ATL, p 34-34a.
44 bid, p 35-35a.

*¥> Gipps’ Speech to NSW Legislative Council, 9 Jub#@, CO 209/5, pp 281-281a.

*4® Bourke to Busby, 13 April 1833, BPP (1840), p 6.
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measures of importance before submitting themrigatira for adoption’’ For his part,
Secretary of State Glenelg approved Busby’s efftotdefeat the attempt of the person calling

himself Baron de Thierry, to establish a Sovergigiver the New Zealandery*®

The Confederation acted on at least two occasietveden 1835 and 1840. A Committee of the
Congress issued a warrant in 1837 for the arrektlaportment to NSW of the Europeans
charged with the crime of theft from Captain WrigBusby probably prepared this warrant for
their endorsemenit? In 1838 Busby obtained the authority of Confederathiefs to execute a

Hokianga ‘slave’ for the murder of a Europé&ah.

Issue 4: The relationship between He Wakaputanga anTe Tiriti

‘What, if any, was the relationship between He Wakanga/ The Declaration and Te Tiriti/ The

Treaty?”’

The close relationship between He Wakaputangaefiti requires careful interpretation. In
particular, the uses which He Wakaputanga makéseofvords rangatiratanga and mana must be
understood in light of all other important word ates, including kwanatanga. Te Tiriti also
makes use of rangatiratanga aad/&natanga. Each document must also be understdigghin

of its unique purpose and context. He Wakaputargmatout creating a newabti state. Te

Tiriti was about bringing that Bbri state, or rather a collection of states orthamder the

protective governance of Britain.

‘Rangatiratanga’

4T McLeay to Busby, 12 Feb 1836, No 36/5, NSW Colb8&cretary, Outward Ltrs 1831-1836 [NSW 4/3523]
NSW State Archives, Micro 22710, NA, pp 513-517.

%8 Glenelg to Bourke, 26 August 1836, HRA 1/18, p.506

>4 Busby to Col Sec, 3 Jul 1837, No 113, pp 263-265.

*%Byshy to Col Sec, 28 May 1838, No 127, pp 280-282.
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The Declaration’s article one declared the indepand (rangatiratanga) of the independent state
(whenua rangatira) of New Zealand. Te Tiriti appeéaio protect this same rangatiratanga in

article two.

What did the independent state of New Zealand ne&usby and Williams and their British
associates? This report suggests that WilliamsHawakaputanga as confirming the rights and
independence which theddri ‘nation’ already possessed by virtue of beingeaple created by
God. ‘Nation’ should be understood in the early-erodsense given by JohnsobDitionary as

‘a people distinguished from another people’. TMi&ori nation pre-dated He Wakaputanga.
Therefore, He Wakaputanga declared an independeatalready existed. It also pointed to a

British form of national governance, in the formao€ongress or legislature.

Busby, with his stadial views of civilization, ick#fired the existence of an independent state
more with this collective national governance — @ess or te Wakaminenga. Most British
officials similarly identified the two. Hence, whérwas clear that a bbri pan-tribal
government had not developed much beyond the Beidarby 1839, Normanby’s instructions

gualified the acknowledgment of New Zealand ‘aswesgeign and independent state’

so far at least as it is possible to make that aekedgement in favour of a people
composed of numerous, dispersed, and petty tntdes possess few political relations to

each other, and are incompetent to act, or evébetate in concert’

Yet British officialdom did not believe that addri state properly existed at 1840. And Williams
and company, for their part, saw its ‘independemntéérms of a sanctified &bri chieftainship

(or rangatiratanga), at least as much as in goventethterms. This means that the rangatiratanga
protected by Kuini Wikitoria in article two of teriti did not amount to that of a European
kingdom or state. There was in fact no ‘Kingitangstablished by 1840: there was no King,
neither was there an operational British-stylediegure.

! palmer Treaty of Waitangip 49. This is quoted by Gipps in his addressieoNSW Legislative Council on 9
July 1840. CO 209/6, p 280a.
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‘Kingitanga’, ‘Mana’, ‘Kawanatanga’, and ‘Tamarikit anga’

Article two of He Wakaputanga specficied the logatof the United Tribe’s ‘sovereign power
and authority’ (ko te Kingitanga ko te mana’) irthCongress (‘huihuinga’ or ‘runanga’). In
other words, it was Congress that was to exercisepwesent the sovereignty of te
Wakaminenga. Article two expanded on this thoudétlaring that only Congress was to make
laws (‘te wakarite ture’) and/or exercise governtr{@tawanatanga’). Hence, the Declaration
established the inextricable connection, in Britisinking, between national sovereignty and

national government oraklwanatanga: Congress held the sovereignty becaasadted the laws.

It is possible to say that rangatira probably h#ichded understanding of the meaning of rule by
legislation, especially as the Congress was ndiestve in that capacity. The governor’s
authority in NSW would have showed itself moreamts of military and police powers — the
coercive end of civil government oiwanatanga, rather than the law making or parliaargnt
end. On the other hand, Christian rangatira mayg Ihad some conception of the new Christian
‘ture’ (law) from the scriptures (the Ten Commanadisefor example). And ‘ture’ was of course

used in He Wakaputanga for law-making (‘te wakauite’).

The text of He Wakaputanga tied a British form o¥grnance, by way of national assembly or
Congress, very much to this law (ture) and its essed kawanatanga. Hence, Williams and
Busby probably considered that at least some raagabuld have made the connection between
the chiefs’ claim of governmental powers in 1838 #re coming of Hobson to be a governor for
Pakeha and Miori (‘hei Kawana hoki mo tatou’), in the words ofi§by’s invitation to the'
February huP®? In the Treaty’s article one, rangatira granteth®wQueen this right of

government over the land.

Williams’ explanation at Waitangi reinforced theathat te Ewanatanga would govern all by

means of one law:

52 Busby circular to rangatira, ‘No te 30 o nga idanuere, 1840’ [30 Jan 1840], MS 46, AML.
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We gave them [the chiefs] but one version [of tihealy], explaining clause by clause,
showing the advantage to them of being taken utindefostering care of the British
Government, by which they would become one [Claigtpeople with the English, in
the suppression of wars, and of every lawlessuacter one Sovereign, and one Law,

human and diving>®

Rangatira influenced by Christian teaching presdymabuld not have escaped the implication
that the law brought by Hobson would reflect senipt principles or ‘ture’. Hobson’s ‘he iwi

tahi tatou’ (we are all one people) ofrébruary 1840 would surely have brought home toesom
rangatira the Biblical concept of a new sanctifiedion, of Miori and Pakeha, under British

protection.

Article three of the Declaration stated the subjaetter of the laws to be made by Congress:
‘justice’ (which probably meant the criminal lavifie peace of the realm, and commercial
regulation. These ideas were expressed idiomatizathe Maori text. Together with the foreign
threat, these were the key concerns of Busbhy, fesiomaries, and rangatira, in 1835. Arguably,
missionaries thought that these ‘national’ govemtalefunctions were handed over to Hobson in

1840 (by the cession of kawanatanga).

The Declaration’s article four requested the Kingystection. The Treaty of Waitangi
formalized this request by express convenant (itiqudar, articles two and three). This
protection implied some form of natural or soci@rarchy, as expressed by the metaphor of the

King as parent (‘matua) andadri as child (‘tamariki/tanga’).

Issue 6: Crown understandings of Te Tiriti/ The Treaty

‘How did the Crown understand Te Tiriti/ The Treatnd, therefore, what was the nature of the

relationship and the mutual commitments it wasatasg to in signing Te Tiriti/ The Treaty?’

3 illiams, ‘Early Recollections’, [nd], cited in @aton, The Life of Henry Williamsvol 2, p 14. Williams’
account is somewhat unclear, whether it was thetBuary hui when he reassured chiefs in this fasliowhether
it was after the hui in private discussions witmgorangatira.
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The focus of this section will be on the meanin\ifiams’ translation.

Article 1: ‘Sovereignty’ and ‘Government’

In the early nineteenth century, ‘sovereignty’ wliaéined as ‘supreme power’ or ‘highest place’.
A ‘sovereign’ was a ‘supreme lord’, who was subjecho other authority>* These definitions
suggest that the English Monarch was the highesepm the kingdom, though not an absolute
power. The idea of absolute, unlimited, or despptiwer was associated in British thought with
European Catholic kingdoms, not with the Britismsiitution. In England, the sovereign ruled in
accordance with law and liberties. William Blackstayave a theoretical legal definition of
sovereignty as ‘a supreme, irresistible, absolae] uncontrolled authority’. Yet Blackstone
also stated that English laws (stemming from Magharta) preserved English rights of
personal security, personal liberty and privateprty. The ‘spirit of liberty’, Blackstone said,

was ‘deeply implanted in our constitution, and esbéven in our very soit®”

Blackstone expressed a common English view of @¢atishal monarchy rather than absolute
monarchy. Williams, Busby, and their compatriotsdooibt shared this view. Williams applied
this domestic constitutional perception to the Typahen he said: ‘My view of the Treaty of
Waitangi is, as it ever was, that it was the Ma@harta of the aborigines of New Zealaftf'In
the common-place political thinking of Williams’ ylaMagna Charta, or the Great Charter, had

protected the lives, liberties and property of Efghen from 1215 to the present.

Ruth Ross, in her 1972 article, suggested thatafib should have ‘associatetnawith
kawanatangan the translation of sovereignty’, for then ‘n@WN Zealander would have been in

543 JohnsonA Dictionary of the English Language: in Which iverds Are Deduced From Their Originals,
Explained in Their Different Meanings, and Authedzyy the Names of the Writers in Whose Works dileey
Found A Chalmers, ed, abrid from H J Todd edition, (Hon, 1824), Ifttp://books.google.com/books7 July
2009). Johnson apparently derived these definitidrs®vereignty largely from William Shakespeareweell as
Richard Hooker.

%% BlackstoneCommentariesvol 1, pp 127-129.

8 illiams to Bishop Selwyn, 12 July 1847, vol 1p053, MS 91/75, AML, p 53.
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any doubt about what the chiefs were ceding tdQtheen™>’ Ross and many commentators
since have assumed that the sovereignty being ceaedkin to Blackstone’s ‘supreme,
irresistible, absolute [and] uncontrolled authdriyet this ignores the common understandings
of most Englishmen about their constitution thagrethe great legal authority of Blackstone
included in his account. Williams emphatically diot believe that Mori were granting to

Queen Victoria a sovereignty that was unconstrameldw and liberty. Likewise, he believed in
a sovereignty that protected chiefly mana (autipahd rangatiratanga (chiefly privileges) in
relation to hapu affairs. Seen through the eyeoostitutional monarchy, therefore, the cession

of sovereignty did not imply the loss of chieflghits.

So what was ‘sovereignty’ to Williams, if it wastnanlimited political power, or the absorption
of all authorities (or mana) into the person of @wgeen or the Governolf? essence, it was civil,
constitutional, governmeniGovernment’, especially government by legislatiafas the English
version of ‘sovereignty’. Johnsonictionary defined ‘government’ as ‘form of community
with respect to the disposition of [administratmfhithe supreme authority’. Hence, sovereignty

was administered by institutions of government.

William Blackstone identified government with lelgigve rule. And he wrote that ‘Sovereignty
and legislature are indeed convertible terms; @mmat subsist [exist] without the othé?®.In

the British constitution, according to strict legiffinition, Parliament (or the Crown-in-
Parliament) made laws and was therefore sover®ijiiams’ discussions of the Treaty, on the
other hand, showed that he saw the Crown or Heedt\ajgt the pinnacle of the constitution.
Whatever the exact location of the sovereign pomrthin the British state, it is clear that
Williams associated the Queen’s ‘sovereignty’ widr ‘government’. In his important letter to
Bishop Selwyn of July 1847 Williams made no attetopgloss his Mori translation of
‘kawanatanga’ as ‘sovereignty’ for the Bishop’s éfitn He simply translated back theabti

text as ‘government’. ®bri had given up ‘government’, not ‘sovereignty, Queen Victoria.

Yet, if there was any difference in Williams’ mibheétween the two terms, he did not show it.

"R M Ross, ‘Te Tiriti 0 Waitangi: Texts and Trart&as’, New Zealand Journal of Historyol 6, no 2, 1972, p
141.
%8 BlackstoneCommentariesvol 1, p 46.
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Rather, on the balance of evidence, Williams thotggvereignty’ and ‘government’ were

identical terms.

This interpretation is consistent with the actuddject-matter of Waitangi discussions. As

Michael Belgrave argues:

...the one idea that was repeated again and agtue imeaty debates was that of a
governor. No Mori was recorded as discussing the meanings dhtiee articles with
Hobson or any other bearer of the treaty for signkhowever, Mori repeatedly debated
whether they wanted a governor and, if they didatydowers the governor would have
and what the consequences would be. These were-tdeearth, realistic discussions, the
kind of discussions that Henry Williams would haemsidered a practical debate about

sovereignty>®

Supporting this interpretation also, ‘sovereigmps at the core of early nineteenth century
definitions of ‘governor’ and ‘govern’. Dr Samuealhhson defined the phraseo'Govern’ as ‘to
rule as a chief magistrate’, and ‘to regulatenftuence, to direct’. A ‘governor’ was ‘one who
has the supreme direction [sovereignty]’, or ‘orfeovis invested with supreme authority
[sovereignty] in a state’. ‘Governor’ was furthesfohed as: ‘one who rules any place with
delegated and temporary authority’. The idea thgd\arnor was someone who exercised at
least a local or provincial sovereignty was stranigeéhese definitions than the idea of delegated
power from Emperor or King. The Biblical Roman gowars and the Australian governors all
exercised the same sovereign control or the ulérgaterning power within their respective
provinces or colonies. There is therefore no neaddd into the meaning of ‘kawanatanga’ a
lesser power than that of territorial sovereigftgrtritorial sovereignty is exactly what governors
exercised. Williams, Busby, and British officiailsis suggested, all understood things this

way 56

%59 Belgrave Historical Frictions p 60.

50 Belgrave also suggests that ‘Busby, with his mmeie esoteric language of rights, might have pretea
different term [than kawanatanga], but Williams was$ Busby’, ibid, p 60. This is a reasonable sstjga based
on the differences in Busby and Williams’ charaeted worldviews, yet there is no direct evidencehisf. The
interpretation advanced above suggests ratherdhaanatanga or civil government was both a funetiamd
theoretically-correct word to translate sovereignty
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Hence, Williams’ use of kawanatanga to translatessgnty was both functional and
theoretically-correct. It was functional becauseats focused on Hobson’s exercise of practical
powers of civil governmentf?! It was theoretically-correct because the highesnhfof

sovereignty to be exercised over a territory ompeavas a law-making and law-enforcing
power>®? The tino rangatira, Queen Victoria, had sent hagatira, Hobson, to be kawana for all
those places of New Zealand that were given td‘her Kawana mo nga wahi katoa o Nu
Tirani, e tukua aianei a mua atu ki te Kuini’) the words of the preamble. The rangatira of the
Confederation and the other rangatira then, iclartivo, gave up fully to Queen Victoria for
ever the entire Government of their lands (‘ka tukwa atu ki te Kuini o Ingarani ake tonu atu

te Kawanatanga katoa o o ratou w[h]enua’).

Andrew Sharp has suggested, summarising othens’syighat Williams should have used
‘mana’, ‘rangatiratanga’, or ‘kingitanga’ to conveyMaori ‘the abstract and magical conception
of British legal sovereignty’®® However, Williams possessed an ‘abstract and rahgic
conception’ of the Queen’s personal sovereigntysome view of unlimited, impersonal legal
power. Besides, missionaries had already taudiutriMo exalt the idea of the Crown’s Majesty.
Rangatira did not need to be told that Kuini Wikidopossessed mana. Nor did they need to be
told that her rangatira Hobson possessed manaeBhessue was the type of sovereignty to be

exercised by Hobson, which was captured by the Wanénatanga.

Lastly, Ross pointed out that although Williamsdisgna with kingitanga in He Wakaputanga
to mean ‘all sovereign power and authority’, he waod employ mana for sovereignty in te
Tiriti.>®* Yet the contexts and purposes of each documenat eiferent. Ross’s use of
Declaration terminology has superficial appeal beedt appears to be a simple case of taking a
word used in one document (mana = sovereigntyuaid it in a second document to mean the

same thing (cede sovereignty = cede mana). Hovawgle word transference is not a good

%6110 1837 Busby wrote aboutadri giving up ‘the Government of their Country’ tiee Crown. ‘Government’ was
here equivalent to ‘Sovereignty’, see text at n.172

%62 Blackstone said that ‘legislature...is the greasestof superiority that can be exercised by onadever
another’ ,Commentariesvol 1, p 46.

%63 Sharp Justice and the Kbri, p 18.

%% Ross,Te Tiriti, p 141.
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understanding of the way translation must workriacpice. The fact is that sovereignty was an
English word. There was no directabti equivalent. A Mori sovereignty declared in part by the
significant word mana in 1835 was not going to wiarknean the giving up of that mana in
1840. To Williams this was not intended in 1840.

Williams needed to interpret sense and spirit ratien attempt the impossible of direct word-

for-word translation. Even then, he admitted theseslation difficulties:

In this translation it was necessary to avoid gliressions of the English for which there

was no expressive term in theai, preserving entire the spirit and tenor of teaity>®°

Williams expressed his considered opinion that wavithout a Mori equivalent required him
to avoid direct translation. Instead, he used &odiuced word or transliteration thatibfi
understood via other meansawanatanga was very likely one of those translitenst In a
sense Mori already had their ‘picture’ of the type of aotiy that would be exercised by the
Queen through her®vana. It was provided in the New Testament by tbe& governors and

by the Australian governors from first hand expeci of some chiefs.

Article 2: The Crown Guarantees ‘te tino Rangatiratanga’

In article two of te Tiriti, the Crown guaranteedrangatira, to hap and to all Mori people,

their true or full chieftainship of their lands]lages, and all their other treasured possessits (
tino Rangatiratanga o o ratou whenua, o ratou lkeinge o ratou taonga katoa’). This report has
argued that Te Wiremu (Henry Williams) understdad Crown guarantee as protecting chiefly
authority in relation to tribal property and affiWilliams argued with chiefs in 1844 that the
Treaty protected their ‘Rank, Rights, and Privilgg&hese words should be understood as a
guarantee of tribal property, with the chief asthegpresentative having the right of transacting

land with parties outside the tribe.

%% illiams, ‘Early Recollections’, [nd], cited in ®aton, The Life of Henry Williamsvol 2, p 12.
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Yet these words also strongly suggest that raregegtained the exercise of authority and
discretion in relation to tikanga. The word ‘prage’ implies a negative right of immunity from
Crown interference in hapaffairs. This can be compared with the connotabion
‘independence’ or ‘freedom’ which Williams gaveth® word ‘rangatiratanga’ in the
Declaration of Independence. The three words ‘RRidfhts, and Privileges’ also suggest
positive powers or rights of self-determination ‘fmerogative’). Williams use of ‘rank’ in 1844
and in 1833 at Busby’'s welcome, suggests a dedraestocratic independence. In simple
terms, this word implied that rangatira enjoyed ahduld continue to enjoy a degree of dignity
and eminence. They were not to be levelled dowsetmme simply British subjects. In his 1847
letter to Selwyn, Williams clearly emphasized thghts of chiefs’, as distinct from &édri rights
generally. In this sense, the Treaty as@iMagna Charta confirmed the rights, privilegasd
even liberties, of a ®bri nobility. A Maori hierarchy of sorts was confirmed. At the sameet

like Magna Charta, this status was now held urigeGrown%°

Article two in the English text was also capablgielding a confirmation of rangatira status.
The Crown guaranteed the rights of ‘Chiefs’, “Tgheéfamilies’, and ‘individuals’ to their
‘Lands and Estates... which they may collectivelynalividually possess’. Tribal rights,
implying in particular chiefly rights, were acknadged. The word ‘estate’ can mean both

possession and ran.

Article 3: ‘the Rights and Privileges of British sibjects’

Whereas Williams saw article two as confirming raiimg status, his translation of article three
appeared to confirm to &ri British rights and privileges generally. Thissvin accordance

with the English text which did not distinguish efs, tribes, and individuals. It simply referred

%6 This discussion is in part constructed from défimis in Johnson'Bictionary, as follows: ‘Privilege’ peculiar
advantage (Milton); immunity, right not univers&8hakespeare)Tb Privilege® to invest with rights or immunities,
to grant a privilege (Dryden); to exempt from ceesor dander (Sidney); to exempt from paying taingrost
(Hale)._‘Immunity” discharge from any obligation (Hooker); privilegxemption from onerous duties (Sidney);
freedom (Brown). ‘Right’ various defns, including, property, interest (@&y); power, prerogative (Tillotson);
immunity, privilege (Shakespeare). ‘Rankeveral definitions including, range of subordiom (Wilkins); class,
order (Atterbury); degree of dignity, eminenceegcellence (Dryden); dignity, high place, as in fh@ man of
rank’.

%7 See Johnson®ictionary.
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to ‘Natives’, which Williams rendered ‘nga tang&daori’. Rights and privileges, Williams
interpreted as ‘tikanga’. Williams conceived Biitisubjects generally as ‘freemen’. A
‘freeman’, in the words of Johnson’s Dictionary,svane not a slave, not a vassal (Locke)’, or

‘one partaking of rights, privileges, or immuniti@ryden)’.

David Brion Davis in his 2006 bodkhuman Bondageefers to Britain as a rather surprising
core of the international anti-slavery movement.pgdaders the words of ‘Rule Britannia’:
Britons never, never, never, shall be slaves.dtwas something that perhaps explains why

Britian, not France, and certainly not the US, kitloff the mass emancipation of the 18%8s.

Issue 7: the Effect of Te Tiriti/ The Treaty

‘What then was the effect of Te Tiriti/ The Treaity1840?’

From a missionary point of view, te Tiriti establesl the Crown’s protection of chieftainship
(rangatiratanga) over tribal lands and tribal tdarito extent these were not inconsistent with
Christian morality). It granted to Queen Victoretrights of civil government over all rohe or
territories ceded (e tukua). In Williams’ eyessthivil government probably included the power
to try and convict criminals (both adri and Bkehg), mediate in inter-tribal disputes, regulate
trade, and keep the peace generally. These wessence the powers aivkanatanga which the

Confederation nominally exercised under the Detilzma

From a Crown point of view, it would be fair to sdmat officials envisaged a wider range of
prerogatives or rights coming under the umbrellK@#anatanga than did rangatira (and
missionaries). Heke and others disputed the Croagssimed right to harbour dues in
Peiwhairangi. The Crown right of pre-emption in Emglish text was not clearly an exclusive
right of purchase in the adri text. It is arguable Williams understood thssaaright of “first-
purchase’ rather than exclusive purchase, thougiCtbwn would still investigate and confirm

land transactions with Bbri. Neither Miori nor missionaries anticipated the Crown’s clamm

%8 D B Davis,Inhuman Bondage: The Rise and Fall of Slavery énNlew WorldOxford: Oxford University Press,
2006).
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the mid-1840s to waste lands. This watershed Tiisatie is beyond the scope of this report. The
Crown’s assumption of criminal justice powers wested with Maketu’s case in the early 1840s.

This, too, is beyond the scope of this report agybhd the scope of the Tribunal's issues.
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