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Abstract

This thesis explores the languages of Native pdliciNew Zealand’s General
Assembly from 1858 to 1862. It argues, aligninghwiihe scholarship of Peter
Mandler and Duncan Bell, that a stadial discounggch understood history as a
progression from savage or barbarian states tcetldcivility, was the main
paradigm in this period. Other discourses haveivedeattention in New Zealand
historiography, namely Locke and Vattel's labourdty of land and Wakefield's
theory of systematic colonization; but some tradisi have not been closely
examined, including mid-Victorian Saxonism, the IB2an common law tradition,
and the French discourse concerning national ctearachis thesis seeks to
delineate these intellectual contexts that werén lEairopean and British, with
reference to Imperial and colonial contexts. Thesth comprises a close reading
of parliamentary addresses by C. W. Richmond, JFiEGerald and Henry
Sewell.
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Introduction

‘How, then, did we raise ourselves from a barbarstee? How were we
developed, from a rude, red-haired horde on thekdar the Elbe, into the
foremost rank amongst the nations — amongst tkeifirpower, and in all that
ennobles and beautifies life?’

Christopher William Richmond (18 May 1858).

This thesis explores the discourses of Native palicNew Zealand’'s General
Assembly from 1858 to 1862. It endeavours to illnaté the nature and meaning
of Native policy debates by examining the languagyaployed by parliamentary
protagonists, setting these languages in theillécteal and cultural contexts.
These discourse traditions reveal the ways in whigteteenth-century New
Zealand politicians conceived of themselves, migstificantly as being a British
people with a constitutional history in which Briowere the inheritors of civil
freedoms and rights of property, and a nationabhysin which Saxon ancestors
had brought with them early forms of these conttial freedoms. The
dominance of British Empire underlined the percaptihat Victorians enjoyed

the world’s pre-eminent civilization.

The principal argument of this thesis is that ‘tagas not the key motif of Native
policy discourse or conception in this period, @iing with the scholarship of
Duncan Bell and Peter Mandler rather than schodaish as Catherine Hall.
‘Race’ or ‘superior race’ language was used but #fiould be seen within the
tradition of the growth of civilization in socieigfrom savage or barbarian states
to those of civility. This was a paradigm consteacfrom history, rather than
from notions of inherent racial (particularly bigioal) differentiation. It was a

‘stadial’ or ‘conjectural’ mode of philosophical dbory, identified in recent

1 NZPD (1858-60): 446.



literature with the Scottish Enlightenment histerigf civil society? This thesis

argues that this was the dominant paradigm of Maginlicy through to 1862, and
probably for some years beyond that. This means'fétal impact’ thinking did

not, in fact could not, imply a belief in a fundame divide between British and
Maori societies. The stadial paradigm in this mid{@i@an period was joined by
the language of Teutonism or Saxonism, which did modify its essential
universalist assumptions but flavoured them withmparisons of national
character. The use of Saxon language reflectedlaorate Victorian enthusiasm
for cultural Saxonism, but its appearance in theatks on Native policy in New

Zealand has not been fully addressed in historjutcal scholarship.

Notions of systematic colonization and Native laedure were perhaps the most
highly contested political issues of this periodmbre intense focus on this five
year period reveals, more than general studies ldoee, the variety of
parliamentary opinion: from Henry Sewell’s cleaewi in 1862, that Kbri title
was not cognizable in English courts, to FitzGesaliew in the same year, that it
was or might soon be cognizable, becaus®rMtenure practice was adapting
itself to English forms. These debates also rewadilar language as that
employed in Native governance debates generallgjuding a Burkean

conception of law as a reflection of cultural pregtor custom.

In using the methodology of intellectual or cultungstory, the thesis does not
deny the affects of colonial and imperial policyntexts. As Mark Hickford has

written of an earlier period, the nature of Nafpaicy formation was contestable,

2. Mark Hickford, “'Decidedly the Most Interestirgavages on the Globe": An Approach to the
Intellectual History of Maori Property Rights, 1883’, History of Political Though®7 (2006):
122-67; Damen Ward, ‘A Means and Measure of Cigilan: Colonial Authorities and
Indigenous Law in AustralasiaHistory Compas4 (2003): 1-24; Bruce Buchan, ‘The Empire of
Political Thought: Civilization, Savagery and Pgritens of Indigenous GovernmenHijstory of
the Human Sciencek8 (2005): 1-22. See also, M. P. K. SorrensonwHo Civilize Savages:
Some "Answers" From Nineteenth Century New Zealah@w Zealand Journal of Histor9
(1975): 97-110.

% Or perhaps, it has not arisen in some instancesuse the focus was on an earlier period.



its language and practice ‘profoundly entwinédrhe politics of colony and
Empire in New Zealand exhibited a number of intexesxd opinions as to the
nature of Miori society and the appropriate policy responseil&\these colonial
and Imperial contexts are examined, the emphasis fke intellectual contexts of
Victorian Britain, as it is these that have beegdty passed over in New Zealand
historiography. Appraising these intellectual catgewill help achieve a more
nuanced interpretation of New Zealand’'s mid-ninetiee century General
Assembly. In pursuing this line of inquiry, the $ieeconsiders the influence of a
‘culturally imbibed ethnography’ on European admsirators and politicians that
Kerry Howe believes is ‘too little considered inw&ealand history®. Colonial
parliamentarians had inherited understandingsiadrataces and cultures, but this
thesis argues that the influence of stadial viewies(s pertaining to constructions
of their own past) predominated, rather than thexiggist learning of nineteenth

century ethnology and anthropology.

Most general histories that cover this period Haeeissed on policies, rather than
languages, although historians such as Alan WaddJames Belich have given
some attention to Victorian ideas of rdc@ther historians have telescoped the
language of civilization and savagery in the Vigarworld picture and analysed

these conceptions in articulations of Native poli©gher studies have examined

* Mark Hickford, ‘Making "Territorial Rights of théatives": Britain and New Zealand, 1830-
1847 (D. Phil. Thesis, University of Oxford, 19991-23 (for example). See also J. G. A.
Pocock, ‘Languages and Their Implications: The $farmation of the Study of Political
Thought’ in Politics, Language and Time. Essays on Politicabudght and HistoryNew York:
Atheneum, 1971): 3-41 for the concept of ‘politit@hguages’ or ‘paradigms’. In his more recent
work Pocock has employed a ‘series of contextsr@ggh to intellectual history, as does this
thesis, see J. G. A. PocodRarbarism and Religion. The Enlightenments of Ediv&ibbon,
1737-1764vol. | (Cambridge: Cambridge University Press99® 10, 12 (in particular).

® K. R. Howe, ‘Two Worlds?New Zealand Journal of Histo7 (2003): 50-61: 53.

® Keith Sinclair, The Origins of the Maori WargAuckland: Auckland University Press, 1961);
Keith Sinclair,A History of New Zealan{rev. ed., Harmondsworth: Penguin Books, 1980)J.B.
Dalton, War and Politics in New Zealand, 1855-18®&ydney: Sydney University Press, 1967);
Claudia OrangeThe Treaty of WaitandWellington: Bridget Williams, 1987); James Beljdrhe
New Zealand Wars and the Victorian Interpretatioh Racial Conflict (Auckland: Auckland
University Press, 1986); Alan Ward, Show of Justice. Racial 'Amalgamation’ in Ninetee
Century New ZealanfAuckland: Auckland University Press, 1973).



land policy and systematic or Wakefeldian colonaratscheme$. Still others
belong to a more legal-historical literature, engghiag common law notions of

aboriginal title, customary rights, and sovereighty

However, there was in this period a greater rarfighsgsourses concerning Native
policy than are analysed by the works just outlirf&oime discourses have rightly
received considerable attention, namely Scottisdiat history, the Lockean or
Vattelian trope of cultivation that delimited Nativrights to land, and the
Wakefieldian theory of systematic colonization. Boére were other traditions
including mid-Victorian Saxonism, a Montesquieuean French tradition

concerning national character esprit généraland a Burkean tradition of law as
a customary inheritance. These traditions have bitlenrealized. For this reason,
and because the intellectual contexts of the Ngincy debates were largely
Victorian ones, this thesis looks to British and, & lesser extent, European

historiography for interpretive assistance.

The thesis also asks whether languages changedl tlenaigh this brief period.
This is not an inquiry without foundation — assughthat the material context of
colonial politics mattered — for in this period teeuntry moved from a pre-
Waitara environment to a post-Waitara environménthese languages are, at
least, the modes in which policy was articulaté@nta change in policy should
have led to a change of language. However, theastEshguage of civilization
and barbarism continued to dominate, in which th@ization of Maori was

envisioned as both theoretically plausible and tprally possible. More

" Erik Olssen, ‘Mr Wakefield and New Zealand as axpdétiment in Post-Enlightenment
Experimental PracticeNew Zealand Journal of Histor§l (1997): 197-218; Michael Belgrave,
‘Pre-Emption, the Treaty of Waitangi and the Pcaditof Crown PurchaseNew Zealand Journal
of History 31 (1997): 23-37; Hickford, ‘Making "Territorial ights of the Natives": Britain and
New Zealand, 1830-1847

8 P. G. McHugh,The Maori Magna Carta. New Zealand Law and the fyeaf Waitangi
(Auckland: Oxford University Press, 1991); P. G.Hligh, Aboriginal Societies and the Common
Law. A History of Sovereignty, Status, and SeleDeination (Oxford: Oxford University Press,
2004); Michael Belgrave, Merata Kawharu and Davidllis¥éns, ed., Waitangi Revisited.
Perspectives on the Treaty of Waita(idielbourne: Oxford University Press, 2005).



pessimistic views appeared, emphasizing moral &tigad differences between
Maori and British, but even this language remainedvansalist, rather than

reflecting a belief in fundamental racial or bialkoa differences.

There was, however, a distinct change in the waligp@entarians argued that
civilization should be effected. From a policy thmbvided for Miori assent or
self-government and the ‘growth’ of British form§ mroperty and government,
Members began to speak of the necessity for foreefposition of British rule
and authority. Civilization by consent succumbeditalization by conquest. This
can be understood as the re-emergence of an aktmudse associated with the
New Zealand Company, which argued in the early $84@t coercive forms of
British rule might be necessary to exactdvl submission and enable their
civilization. However, another older language ofntamitarian colonization
acquired new clarity as the alternative to colotiira by means of war or
coercion. FitzGerald forcefully delineated these wtoices in his 1862 address.
In the same year Sewell also spoke of peacefuluésn. But many others were
beginning to argue that conflict was inevitablendt necessary, if colonization

and settlement were to proceed.

As for the main policy parameters themselves, ttimate objective throughout
the period was amalgamation ofabti with British, with divergent views as to
how this should be achieved. Richmond's 1858 pdalilowed for a time period in
which Maori could gradually adopt British institutions afchl governance and
individual tenure. FitzGerald, in 1862, proposed atmost immediate
amalgamation, focussing less on local institutiamsl advocating that Adri

‘nobility’ be represented in the Assembly and Goweent. Sewell's 1862 speéch
was focused on the tensions between Crown pre-emf&d colonization, which
could be construed as an expression of older huaram ‘Native protectionism’

or of Wakefeldian systematic colonization theomyd ahe need to devise a new

° Concerning the Native Lands Bill (No. 2).



system of land purchase. The ‘Native protectoratas the view that Kbri
should be civilized slowly prior to their full anggmation with the European
world. This involved acknowledgment of adri custom on a continuum from
almost complete deference except for practices sashcannibalism and
infanticide, towards partial recognition only. TReown’s reasons for rejecting
the Native Territorial Rights Act of 1858 probaladgme the closest in this period
to reflecting the Native protectorate viévThe policies sanctioned by the
General Assembly involved the use of Native dittriand Native runanga but
tended to amalgamation under British law rathenttiee continuance of #bri
custom. This middle ground position was associatgth Grey's Native
Assessors policy. At the other end of the spectas the New Zealand
Company view that lbri customs should not be deferred to, but thatigrilaw
should be enforced. This view, as seen in the amiitic policy of the New
Zealand wars, was eventually to win out over theemooderate amalgamation
view and the humanitarian protectorate positibrThese were the principal
political stances on Native policy in the periocedate and discourse on Native
policy was inevitably shaped by the stance adoptegdvas also modulated by the
intellectual and cultural resources and vocabudawhich parliamentarians drew
upon. The nature of these is outlined below, priogdhe ‘tools’ with which the

debates and speeches will be analysed.
Stadial History
As indicated, the stadial view was a vision of ¢ngtidentified with the Scottish

Enlightenment writers of the latter half of the Hgenth century. Its

distinguishing features have been well covered byNealand author$,but a

19See n. 243.

1 C. W. Richmond neatly summarized these varioustipos, adopting the middle ground
position, in his 1858 policy address. See chapter on. 84 to 89.

12 Among others, Pat Moloney, ‘Savagery and Civilmat Early Victorian Notions’,New
Zealand Journal of Histong5 (2001): 153-76 and Hickford, “'Decidedly the #idnteresting
Savages on the Globe": An Approach to the IntaligicHistory of Maori Property Rights, 1837-
53



recapitulation is useful here. As John Pocock gomit in his recent work on the
contexts of Gibbon'®ecline and Fall this was not history in the standard sense
of a narrative concerning the past; rather it wélsearetical construct devised by
legal or moral philosophers such as Adam Smith,nJbkillar and Adam
Ferguson, to account for the development or appearaf civil society in history,
namely in Europe. These were systems of naturespudence that endeavoured
to explain the history of mankind apart from oldéreological schemés.
Fundamental to these ‘conjectural’ schemes was aplamation of the
development of the human mind and capacities basedthe material
environment. This was the genesis of the ‘four etatpheory’: savage peoples
were hunter-gatherers; barbarian peoples were amenders; semi-barbarian or
semi-civilized peoples were agriculturalists; andliced peoples were settled
trading communities. In essence, changes in thermbenvironment or mode of
subsistence were the basis for the developmensaifiéty’ and ‘civility’. In
particular, the contrast was between those peapheshad appropriated property
in land (and perhaps animals, as in Smith's vej&foand those who had not.
Once property had been appropriated or claimedn@iyiduals), law developed
to protect those property claims. Following thagnmy and letters (i.e., writing)
developed to better facilitate commercial transastt® In the savage state of
wandering vagrants, there was supposed to be ity division of labour,
whereas commercial society was characterised betded community with
various occupations or professions that, workirggetber, enhanced productivity

and the accumulation of resourcés.

These natural histories were closely related toptfthe basis for, the science of

political economy in the eighteenth and nineteecghturies: the study of the

13J. G. A. PocockBarbarism and Religion. Narratives of Civil Goverem vol. || (Cambridge:
Cambridge University Press, 1999): 315.

* Ibid: 316.

15J. G. A. Pocock, ‘Tangata Whenua and Enlightenmferthropology’ in The Discovery of
Islands. Essays in British Histo{Zambridge: Cambridge University Press, 2005).

18 Moloney, ‘Savagery and Civilization. Early Victari Notions’: 154-55.



nature and causes of wealth and poverty amongnsatitence, Smith'8Vealth of
Nationscan be related to his earlier jurisprudential lnitgsophical inquiries, as is
partly represented by hisistory of Moral Sentimentdn fact, as Donald Winch
points out, Smith defined political economy as farith of the science of a
statesman or legislatol’.John Stuart Mill, in his treatiserinciples of Political
Economy published 1848, began with some ‘preliminary reékwain which he
outlined the progression from the savage statéegpastoral or nomad state, to
Oriental and European (feudal) agricultural statesd finally to European
commercial societies. Towards the end of this duatory section he stated: ‘But
in so far as the causes [of the economical comditio wealth of nations] are
moral or psychological, dependent on institutiond aocial relations, or on the
principles of human nature, their investigationoogis not to physical, but to
moral and social science, and is the object of \ihaalled Political Economy?
Eighteenth and nineteenth century legislators, N&saland parliamentarians
included, did not compartmentalize history, po$ticeconomics, arts and
literature, and psychology. This should be congidevhen coming to the Native

policy language of New Zealand’s General Assembly.

It is possible that recent New Zealand literatuneNative policy® has identified
ideas of civilization and savagery too closely wiitottish stadial history, without
seeing the presence of other intellectual tradstittmat were part of a generic
civilizational paradigm and contributed to the ligetual and cultural milieu of
the mid-nineteenth century. As Pocock has notgd,is now recognised that
various versions of the stadial sequence were caonpraperty among European
scholars, and were developed by various authorgaiious ways>’ Roberto

Romani writes that, ‘generally speaking, the caitrbetween barbarous and

" Donald Winch,Riches and Poverty. An Intellectual History of Bedil Economy in Britain,
1750-1834(Cambridge: Cambridge University Press, 1996): 21.

18 John Stuart Mill,Principles of Political Economy with Some of Thapplications to Social
Philosophy(London: George Routledge and Sons, 1848): 26 $ardL8-26 more generally).

19 See references at n. 2.

2 pocockBarbarism and Religion. Narratives of Civil Goverama 315 (in footnote).



polite societies underlay much of the “philosopHidhinking in eighteenth-
century Britain.?* This generic tradition continued into the ninetéecentury,
although its emphasis did not remain the same.r Réd@dler has characterized
this tradition in the nineteenth century as theil@ational perspective’, which,
he argues, was the dominant paradigm, a paradigmwhich ‘the ladder of
civilization, rather than the branching tree of ples and nations, remained the
dominant metaphof? This universalism remained, even as ideas of matior

racial character achieved some prominétice.

The Parliamentary Library Lists

The parliamentary library lists from this periocopide a useful tool to appraise
the different intellectual languages from which N&ealand parliamentarians
were drawing. The contents of the library were & faflection Victorian

intellectual culture. The following sections grouplated works or authors

together and outline their associated intelledaraguages and traditions.

The earliest extant catalogue was printed in Lonidoh864%* and it is thought
that this list of works may represent books puredakr the library by Hugh
Carleton, when he returned to England in 186%262arleton’s interest in Latin

and Greek literature may explain why there is amost exhaustive list of

21 Roberto RomaniNational Character and Public Spirit in Britain anBrance, 1750-1914
(Cambridge: Cambridge University Press, 2002): (l1Tootnote). Romani’'s immediate reference
here is the Scottish authors.

22 peter Mandler, “Race" And "Nation" In Mid-Vict@n Thought' inHistory, Religion, and
Culture. British Intellectual History 1750-195@d. Stefan Collini, Richard Whatmore and Brian
Young (Cambridge: Cambridge University Press, 200P3-44: 233.

% Or perhaps modified it or flavoured its expressiogiving it perhaps a greater ethnocentric
quality — but without transforming its inherent waisalism; which is my argument with respect to
Richmond and FitzGerald's use of this Saxon voaatyulSee Mandler, "Race" And "Nation" In
Mid-Victorian Thought’: 227. And see chaps 1 (Ridmd) and 2 (FitzGerald).

24 Catalogue of Books Recently Added to the Libraryhef General Assembly, New Zealand
(London: F. Guillaume and Co., 1864).

% This probability was suggested in corresponderitte John Martin, historian with the History
Group, Ministry for Culture and Heritage and auttadr John E. Martin,The House: New
Zealand’s House of Representatives 1854—-20@lmerston North: Dunmore Press, 2004).
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classical texts. However Carleton’s fascination étassical literature does not
obviate the fact that the classical tradition wasraportant feature of Victorian

intellectual life and would likely have been remet®d in the library without his
influence®® The next extant catalogue was printed in Londori866 and is a

smaller list of works added to the libr&y.A large catalogue, printed in
Wellington in 1867, is thought to represent a catlist of the books held in the
library at the timé&®

Burke and the Common Law Constitution

An 1854 edition of Macaulay’s speeches was probablye library pre-18647

while his History of Englandappears as an addition to the 1867figdmund
Burke merits three listings in 1864, including anvBlume edition of his
‘Works’. 3

In general terms, Burke and Macaulay represented Whig tradition of
proclaiming the English inheritors of constitutibnireedoms and liberties.
Collini, Winch and Burrow write that ‘a kind of difsed Burkeanism’ was often
present in the nineteenth-century intellectualy tiscuss and is ‘best revealed in
the commonplaces which later became part of tredl@ctual stock of Liberals as
well as of Whigs and Tories’. These commonplaceduded denigration of
‘paper constitutions’ (i.e., French constitutionakiants), respect for tradition as

integral to political wisdom, and the notion of sassful constitutions being ‘built

% gee, for example, Frank M. Turn@he Greek Heritage in Victorian BritaifNew Haven: Yale
University Press, 1981).

2" Catalogue of Books Relating to New Zealand Recekdlyed to the Library of the General
Assembly New Zealarflondon: F. Guillaume and Co., 1866).

2 Catalogue of the Library of the General AssemblyNefw Zealand(Wellington: George
Didsbury, 1867).

29 | isted as ‘Macaulay (The Rt. Hon. Lord), Speedbfesondon, 1854'.

% Listed as ‘Macaulay (Lord). History of England ritothe Accession of James the Second.
London, 1864".

3 Listed as ‘Burke (The Rt. Hon. Edmund). The Wodfs 8 vols. London, 1862. Including,
Vindication of Natural Society...; Political Misceliees, - Reflections on the Revolution in
France. — Letter to a Member of the National Asdgimb
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up by slow accretions? These constitutional notions were also closelgtes to

ideas of the common law itself as ancient and imore&ahand yet ever growing
and adapting itself to the needs of the people, et approaching perfection.
This view has been identified with Edmund Burke dyetame dominant in
English legal thought in the second half of thehtagnth century and into the
nineteenth century. It was a view of law as custynaad inherited, and in legal
practice was seen in inductive methods of reasadinorg practise and experience
or past cases. It was further conceived as a systeamedies for wrongs, rather
than a system of positivist rules deduced from qupies of natural law or

reasort> This Burkean language is seen in Richmond’s sgeeamnd in those of

many others.

Saxonism

There are a number of Anglo-Saxon references inl8&# list, including the
Anglo-Saxon Chroniclé&? the Life of Alfred the Gredt and an 1856 work by T.
Miller entitled History of the Anglo-Saxons from the earliest perim the
Norman Conquesf In the 1867 catalogue there is no reference toAthgio-
Saxon Chronicle but there is a reference toAheient Laws and Institutes of
England comprising laws enacted under the Anglo-Saxon Kirighowed by

Edward the Confessor, William the Conqueror, andrifd, printed in 1846

32 stefan Collini, Donald Winch and John BurroWhat Noble Science of Politics. A Study in
Nineteenth-Century Intellectual Histot€ambridge: Cambridge University Press, 1983): 20.
3J. G. A. Pocock, ‘Burke and the Ancient Constitnti A Problem in the History of Ideas’ in
Politics, Language and Time. Essays on Politicabidght and HistoryNew York: Atheneum,
1971): 202-32; and Michael Lobbahhe Common Law and English Jurisprudence 1760-1850
(Oxford: Clarendon Press, 1991): 1-16.

% Listed as ‘Anglo-Saxon Cronicle [sic], 2 vols. ldom, 1861

% Listed as ‘Alfred the Great, (The Life of), By CRauli: to which is appended Alfred’s Anglo-
Saxon version of Orosius; with a literal Englishafislation and an Anglo-Saxon Alphabet and
Glossary. Edited by B. Thorpe, London, 1857'.

% Listed as ‘Miller (T.) History of the Anglo-Saxorfsom the earliest period to the Norman
Conquest. Compiled from the best authorities, idiclg Sharon Turner. London, 1856’

37 Listed as ‘Ancient Laws and Institutes of Englandmprising Laws enacted under the Anglo-
Saxon Kings, from Athelbirht to Cnut, with an Esglitranslation of the Saxon; the Laws called
Edward the Confessor’s; the Laws of William the Qoeror, and those ascribed to Henry the
First. Also — Monumenta Ecclesiastica Anglicananfrthe Seventh to the Tenth Century. 2 vols.
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The English Romantics — or the ‘Germano-Coleridggato use J. S. Mill's
phrase — also warranted inclusion, in the form afle@dge’s Biographia

Literaria®® and 16 volumes of CarlyleGollected Workg®

This list of works is not extensive, nor does finesent the range of works of this
nature in the catalogues, but it does reflect thportance of the Saxonist and
Romantic traditions for the Victorians. Melman wstthat by the end of the
eighteenth century the Saxon past of the anciemstitation — of representative
government, of English freedoms and of a limitednarchy — survived as
rhetoric, not as a mobilizing political languajdt was re-invented as a powerful
cultural myth in the Victorian era by Saxonist @&ermanist’ writers such as
Bulwer Lytton, Carlyle, Stubbs and Freenfann this literature England was
identified with Anglo-Saxon England and the Celtsvem anti-type. Saxons such
as Harold became heroes. English liberties andifme were seen primarily as
racial or national characteristics rather than ttr®nal inheritances. This

literature can be seen, in part, as a reactiorhéoWhig ‘success story’ of the
ancient (common law) constitution, at least in‘itew’ scientific or utilitarian

guise, often identified with political econorff.

Peter Mandler traces a slightly different line aheteenth-century scholarship,
emphasizing political rather than cultural forms Béutonism. Similarly to

Melman, though, he notes that the ‘long plebeiatiesd tradition’ of democratic

Royal 8vo. Printed under the direction of the Cossitners on the Public Records of the
Kingdom. Folio. London, 1840’. We may speculatet ttinés text was held by the library in the
pre-1864 period and probably the pre-1860 periagirty regard to its nature, the publication date
and the fact that the library was in existence pbiyp from 1854, see MartirThe House: New
Zealand's House of Representatives 1854—-2864

% Listed as ‘Biographia Literaria or, Biographicatefches of My Literary Life and Opinions by
Samuel Taylor Coleridge, 2 vols [no date?]'.

% Listed as ‘Carlyle (Thomas), The Collected Worksl6 vols. London, 1858'.

“0 Billie Melman, ‘Claiming the Nation's Past: Thevémtion of an Anglo-Saxon Tradition’,
Journal of Contemporary Histor®6 (1991): 575-95: 578 (citing Christopher Hill).

“1 For a similar point, see Colin KiddBritish Identities before Nationalism. Ethnicity dan
Nationhood in the Atlantic World, 1600-18@CGambridge: Cambridge University Press, 1999):
265-66.

2 Melman, ‘Claiming the Nation's Past: The Inventadran Anglo-Saxon Tradition’: 588.
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Teutonism — ‘of extolling the Anglo-Saxon’s ancieldve of liberty and
bemoaning its subjection to the Norman yoke’ — wading by the early
nineteenth century. However, it was revived by whsdndler refers to as
‘German-inspired scholarship in Anglo-Saxon languagd laws’. These writings
combined with the democratic-liberal impulses ot thUniversity Liberals’
(followers of John Stuart Mill). J. M. KembleSaxons in Englan@849) was the
platform text. In Kemble’s vision, England’s cust®mf ‘right and justice’ were
privileged over institutions, the Teutons posseagsire earliest and purest form of
these customs. Democractic Teutonism was laterale@ by luminaries such as
E. A. Freeman. These ‘Germano-Coleridgean’ modeghwotfking tended to
emphasize either racial (Anglo-Saxon) or natiomaldlish) character over legal
and political institutions in the development ofikzation (or democracy).
Mandler argues that these modes were departurem fthe principal
‘civilizational perspective’ embodied, in differeforms, in the Whiggism of
Macaulay and the Toryism of Disraeli, where thetiinBons rather than the
people were ‘the hero of the English story’. Thepbasis on the character of
Teutonic forbears tended to down-play the abilifyother people groups to
improve and progress; although even in the ‘ulteafdnism’ of Freeman there
remained a residual universalism. Mandler writest the mid-Victorian fashion
for Teutonism faded by the end of the period areldbminant conservative or
Whig discourse of institutional inheritance and ryement enjoyed continued

hegemony?
French National Character and Institutions
The listings for French writers in the parliamegt@atalogues are significant.

There are five listings for Guizot, including hHistory of Civilization in

Europe™ Tocqueville merits three mentions, including Hemocracy in

3 Mandler, “"Race" And "Nation" In Mid-Victorian Thaht: 227, 36-44.
4 Listed as ‘The History of Civilization from the IFaf the Roman Empire to the French
Revolution. Translated by William Hazlitt. 3 volsondon, 1858’.
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America’® and Sismondi tw8° Another source of evidence for the importance of
French authors to the mid-Victorians were the Igtsecommended reading in
the ancient universities. Guizot and Montesquigueap in an early 1860s list for
the Cambridge Moral Sciences Trip8sGuizot also appears in the 1859 reading
list for the Oxford ‘fourth School’ syllabu¥.

Montesquieu was an important figure in eighteentid aineteenth century
political thought. Hisde I'Esprit des Lois(the Spirit of the Laws), originally
published in 1748, explored the relationship betwé®e climate or physical
environment, the customs (manners or mores), oglighd laws of a people, and
how these various factors formed #sprit généralgeneral spirit) or character of
a nation. A passage indicating the general natdiréi® speculations reads:
‘Nature and the climate rule almost alone overdaeages; customs govern the
Chinese; the laws tyrannize in Japan; morals hatiedy all their influence at
Sparta; maxims of government, and the ancient siplof manners, once
prevailed at Rome*? Montesqueiu emphasized the affects of climate alwther
factors on national character formation. Tocqueyilivriting around 85 years
later, changed this emphasis. He wrote that ‘theénte@ance of democratic
institutions in the United States is attributalddhe [physical] circumstances, the
laws, and the customs of that country’. Of theseedghcauses however he
attributed most influence to customs, and moreatosl than to climate. He
defined customs as ‘the moral and intellectual ati@ristics of men in society’.

John Stuart Mill was influenced by Guizot and Taoevjile and took up these

% Listed as ‘Tocqueville (Alexis de). Democracy innArica. Translated by H. Reeve, with an
Introductory Note by the Translator. 2 vols. Londd862’.

“ Sismondi was referred to by Carleton in 1854 hs fiolitical economist upon whom | pin my
faith’, seeNZPD (1854-55): 393.

" peter R. H. Sleelearning and a Liberal Education. The Study of Madelistory in the
Universities of Oxford, Cambridge and ManchesteB0d-1914 (Manchester: Manchester
University Press, 1986): 34.

*® |bid: 40-41.

9 Baron de MontesquieThe Spirit of the Lawsed. Franz Neumann (New York: Hafner, 1949):
294.

0 Alexis de Tocqueville,Democracy in Amerigaed. Alan Ryan (London: Everyman, 1994
(1835)): 319.
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themes in his own work. Mill represented a middle ground between those who
emphasized the efficacy of institutions in shapmagional character (as did the
Whigs) and those who emphasized the efficacy ofdtter in shaping the former
(as did the Romantics and Saxonists). Mill, in inportant workA System of
Logic (1843), used ‘character’ in perhaps the same sass€ocqueville used

‘customs’:

The character, that is, the opinions, feelings, halits, of the people, though
greatly the results of the state of society whinkcpdes them, are also greatly the
causes of the state of society which follows thand are the power by which all
those of the circumstances of society which ardicial, laws and customs for

instance, are altogether mouldféd.

Georgios Varouxakis confirms that in Victorian Biit the language of national
character became ‘all pervasive’ and was one ofrttegor pre-occupations’ of

intellectuals such as Mill, Carlyle and Matthew Aiuh>°

This tradition of national character @sprit généralhas not received much
attention in New Zealand historiography. Yet thigterian intellectual context
may explain much of the language used by RichméitdGerald and others in
articulating their Native policy. It will be arguedh fact, that the comparison of
Maori and British national character or charactasgstcan be understood as
sharing in this discourse. It will also be arguédttthe Saxon and Celtic
references were being used by parliamentariansinwitiis national character

framework, hence the French and Saxonist discowsss conflated.

®1 Georgios Varouxakis, ‘Guizot's Historical Worksdad.S. Mill's Reception of Tocqueville’,
History of Political Though®20 (1999): 292-312; John Stuart Milutobiography ed. John M.
Robson (London: Penguin, 1989 (1873)): 149-51.

%2 Cited by RomaniNational Character and Public Spirit in Britain arfetance, 1750-191:4237-
39.

3 Georgios Varouxakisyictorian Political Thought on France and the Frén¢Hampshire:
Palgrave, 2002): 104.
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Lockean and Vattelian Property

John Locke has two significant listings of his werk the 1864 catalogié.
Vattel's The Law of Nationappears in the 1867 list.

John Locke is important for the purposes of thist$, less for his contractarian
view of the basis for government than for his tlyeof property rights. In the
Lockean trope, ‘cultivation’ was the prerequisiter f‘proprietorship’ or
ownership. Mark Hickford traces how these Lockeatioms were carried into the
early to mid-nineteenth century by the writings Véattel, whose work was
published in English by the jurist Chitty in 1834nd by Blackstone’s
Commentaries® Hickford argues that the New Zealand Company tried
entrench a Vattelian and United States jurisprudkmtew of Native rights; that
they relied on occupation and/or cultivation offiyHickford is dealing with an
earlier period, (1837-53), but similar conceptiarte be seen in a number of
parliamentary speeches in the period 1858-62. Sitaeri did not extensively
cultivate large tracts of ‘waste’ land, Henry Sdvaglemed their title to it illusory
or ‘imaginary’. Sewell also incorporated some shdiotions into his account,
referring to the Mori as ‘semi-barbarous inhabitants scattered thovgr the
country’, the phrase ‘scattered thinly’ revealirfte tstadial prejudice towards
agricultural or commercial societies with high déas of population. (Hickford
also makes a connection between Lockean/Vattelimhstadial conceptiong®)

At the same time, Sewell appeared reluctant to givehe principle of Crown

% Listed as ‘Locke (John), The Life and Letterswith Extracts from his Journals and Common-
place Books, by Lord King. London, 1858’ and ‘Logi®hn), The Philosophical Works of; with
a Preliminary Essay and Notes, by J. A. St. Johml2 London, 1862’

% Listed as ‘Vattel (Monsieur de), The Law of Nasoror, Principles of the Law of Nature,
applied to the Conduct and Affairs of Nations araleeigns, from the French of. By Joseph
Chitty, London, 1834'. This is the same editiorereéd to by Mark Hickford, see n. 56.

% Hickford, “'Decidedly the Most Interesting Savages the Globe": An Approach to the
Intellectual History of Maori Property Rights, 1833": 133-34. Vattel'sThe Law of Nationsvas
originally published in French in 1758; Blackstam€ommentaries on the Laws of Englands
first published 1765-9. It is somewhat odd thate¢hare no listings for Blackstone in any of the
three library catalogues.

> |bid: 135-38,143-49,159-66.

*% |bid: 134.
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purchase or pre-emption, and affirmed that the tfyreWaitangi had guaranteed
Maori title even to the ‘waste’ lands, such landsoa$y the Crown (under its

Treaty relationship with lbri) could purchas#’
Stadial History and Other Interrelations

Concerning Scottish stadial history, there weréherr webs of interrelation with
the other languages of Native policy. First, it shdo be pointed out that
Montesquieu’s national character discourse infleenthe Scottish writers on
civil society and political econonfy.As well as writing on climate and its affects
on national character, Montesquieu wrote on thatimiship between climate,
commerce, manners, forms of government, and libeStych passages as the
following reveal stadial conceptions: ‘The savages generally hunters; the
barbarians are herdsmen and shephé&ldit us see in what proportion countries
h;(?Z ‘

are peopled where the inhabitants do not cultittatecart commercial laws,

it may be said, improve manners for the same retistirthey destroy then®.

The writings of Montesquieu, Guizot, Tocqueville damany others, also
underscore the fact that concepts of civilizatisayagery and barbarism were a
generic European tradition, not a product of Ssbttior English cultural
projections. In fact they were part of the cladsibéstorical tradition of
contrasting Roman or Greek society with the badvariof the North and the
Orient®® Gibbon’s Decline and Fallstands in this tradition of historiography.

Montesquieu quoted Tacitus on the manners of then&es. Gibbon quoted both

%9 At least under the old view of systematic colotitza seeNZPD (1861-63): 690, and see ch 5.

60 See Collini,That Noble Science of Politics. A Study in Ninete€entury Intellectual History
16-21; and George W. Stocking Jrictorian AnthropologyNew York: Free Press, 1987): 13-14.
Stocking likewise notes Montesquieu’s influencet, imgues that Montesquieu conceptualised the
historical development of nations in terms of ‘refeel patterns of growth and degeneration, rather
than of unilineal progress’, the latter of courseharacterize the Scottish stadial models.

®1 MontesquieuThe Spirit of the Laws276.

62 |bid: 275.

%3 |bid: 316.

8 J. G. A. Pocock,Barbarism and Religion. Barbarians, Savages and iEssp vol. IV
(Cambridge: Cambridge University Press, 2005): 159.
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Tacitus and Montesquieu. Gibbon also borrowed sooneepts from the Scottish
stadial writers (many of whom were both his conterapes and correspondents),

notably the concept of barbarian peoples as shdphemastoralists.

The parliamentary library catalogues do not incltiieworks of various Scottish
Enlightenment authors. This may indicate that $leisool was not as influential in
the intellectual firmament of the mid-nineteentmtcey as it had been in the
eighteenth and early nineteenth centuries. Adantt@miVealth of Natior® and
Moral Sentimenf€ are listed, but there are no works by John MillarAolam
Ferguson. Dugald Stewart merits one listing in 186w if the ‘Memoir’ of
Adam Smith by him is include®. Stewart, Professor of Moral Philosophy at the
University of Edinburgh from 1785 to 1810, is idéet by Donald Winch as the
bridge between Smith, Ferguson, Millar and othansl the Scottish intellectuals
(Stewart’s students at Edinburgh) who founded HEdinburgh Review the
‘leading intellectual periodical of the da3?.Stocking argues that the conjectural
or stadial tradition began declining in influence the last decade of the
eighteenth century and that Stewart, whom Stockaills ‘the residuary legatee’
of this tradition, directed his efforts more to gtady of psychology and political

economy’ However, while classic stadial writers do not appen the

% |bid: 2, 79-80 (in his narrative of the German,tBo and Scythian invasions of the Roman
borders, the Germans in particular).

% Listed as ‘Smith (Adam). An Inquiry into the Naguof Causes of the Wealth of Nations; with a
Life of the Author, an Introductory Discourse, Natend Supplemental Dissertations, by J. R.
McCulloch. Edinburgh, 1861’

67 Listed as ‘Smith (Adam). The Theory of Moral Semnts; or, an Essay towards the Analysis of
the Principles by which Men naturally judge condegnthe Conduct and Character, first of
neighbours, and afterwards of themselves; to whischdded, a Dissertation on the Origin of
Languages; with a Memoir of the Author, by Dugatdvart. London, 1853'.

% See n. 67.

® Donald Winch, ‘The System of the North: Dugald v&et and His Pupils’ inThat Noble
Science of Politics. A Study in Nineteenth-Centtgllectual History ed. Stefan Collini, Donald
Winch and John Burrow (Cambridge: Cambridge UnitgrBress, 1983): 25. The rivals of the
Edinburgh Reviewwvere the ToryQuarterly Reviewand the Philosophic Radic&lestminster
Review Henry Sewell’s journal records receiving copiéshe EdinburghandQuarterly reviews,
see W. David Mcintyre, ed.The Journal of Henry Sewell 1853-%ol. Il (Christchurch:
Whitcoulls, 1980): 171.

0 Stocking Jr.Victorian Anthropology31.
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parliamentary catalogues to a great extent, evel@ficheir influence is clear in

the parliamentary speeches of the period.

Philosophic Radicals or Ultilitarians, who were a$indanvariably political
economists, occupy some space in the cataloguesmyeBentham’s eleven
volume ‘Works’ appear as one enflfyAn 1851 edition of James Mill's nine
volume History of British Indiaappears in the 1867 li§t,but was probably
present in the library pre-l8éﬁ.His son, J. S. Mill, has a number of entries in
both the 1864 and 1867 lists, including most ofrhegor works. Another writer
of some Victorian standing but today little knowmas Sir George Cornewall
Lewis, second baronet, born in the same year &sMill and likewise an author
and politician. While occupying the post of Homei®eary he corresponded with
Governor Gore Browne on at least one occaSidtaur of his works are listed in
the 1864 catalogue and a further one in the 18&ogaue. At least three of these
— An Essay on the Government of Dependen¢ig®ll), An Essay on the
Influence of Authority in Matters of Opiniofi849), andAn Enquiry into the
Credibility of the Early Roman History2 vols., 1855)? together with his
editorship of theEdinburgh Review‘confirmed Lewis’ place at the centre of
early Victorian Liberal politics and letter®.He was also, like J. S. Mill, an
admirer of Tocquevillé! The first of these works was quoted a numbermési

by New Zealand parliamentarians of the period umtiscussion. It also reveals

! Listed as ‘Bentham, Jeremy. The Works of. 11 vatlinburgh, 1843

2 Listed as ‘Mill (Jas.) History of British India.yBNilson. 9 vols. London, 1851’.

3 On the basis that the 1864 list was not a compisteand the library itself dated from much
earlier, as does this edition of James Mill's work.

" On the subject of the Bill introduced into the Gooms ‘to authorize the appointment of a
Council for the conduct of Native Affairs’, sédHR(1860): E-No. 6B.

> All three works were published in London and ttated shown in the Parliamentary catalogue
and above (in the text) are the original publicatiates.

8 D. A. Smith, ‘Sir George Cornewall Lewis, Seconar@net (1806-1863) iDxford Dictionary

of National Biography: In Association with the Bstt Academy: From the Earliest Times to the
Year 2000 vol. 1, ed. H. C. G. Matthew and Brian Harris@x{ord: Oxford University Press,
2004): 611-15: 613.

7 |bid: 613.
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the influence of Bentham and John Ausfiheing distinctly positivist, and was

cited by Richmond in 1860 to oppose Sewell's prapés a Native Councif?

Structure of Thesis

The thesis is divided into two parts, the first lden with ideas of Native
governance generally, the second with ideas of vidatand tenure. Three
principle debates or speeches comprise the corerigatinalysed. The first is
Richmond’s presentation of the Stafford Governnsemative policy in 1858.
The second is FitzGerald’s 1862 address and résodutvhich advocated, among
other things, Native representation in the Assenalolyg Government. The last is
Sewell’s speech in 1862 with respect to the Naltiaed’s Bill (No. 2). This core
material is compared with speeches from other MesibEhe subject matter of
both Richmond and FitzGerald's addresses spans Parid Il, while Sewell’s
speech was confined primarily to the issue of land so appears only in Part II.
Supplementary material from th&ppendices to the Journals also analysed

where relevant.

8 Lewis, in fact, attended John Austin’s lecturegurisprudence at London University in 1829
and 1830, ibid: 611.
"9 NZPD (1858-60): 374.
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PART I: HISTORY AND LAW
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1. Richmond’s 1858 Address:
Saxon Courts & Native Self-Government

‘The most civilised nations of modern Europe issdeaim the woods of
Germany, and in the rude institutions of those &adans we may still distinguish
the original principles of our present laws and n&as.’

Edward Gibbon (1776¥.

‘These are striking coincidences with the qualitiest have ever distinguished
the race from which we ourselves sprang — strikesgmblances to the Teutonic
peoples.’

Christopher William Richmond (18 May 185%).

‘Primitive Institutions’ for a ‘Primitive People’

In the House of Representatives on 17 May 1858ivbldtlinister Christopher
William Richmond? moved the first reading of the Native Circuit CsuBill and
the Native Districts Regulation Bill. Both weredeal with the perceived need to
introduce law into Native districts. The Courts IBilllowed the Governor to
appoint Native districts and set up courts in thdssricts with a European

Magistrate assisted by Native Assessors and jofiéaori (the Bill would apply

8 Edward GibbonThe Decline and Fall of the Roman Empiwel. |, ed. Hugh Trevor-Roper
(London: Everyman, 1993 (1776)).

81 NZPD (1856-58): 447.

82 Christopher William Richmond (1821-1895) was ofi¢he leading minds of New Zealand's
General Assembly in the period under examinatidterfentering the House of Representatives as
Member for the Town of New Plymouth in the SecoratliBment of 1856 he soon rose to
prominence as a Minister in Stafford’s governmeastColonial Treasurer (1856-61) and Minister
of Native Affairs (1858-60). He was from a well-kmo Unitarian family and was the life-long
friend of Richard Hutton, headmaster of a promirgnitarian school in Britain and, later, editor
of the Spectator He was also a member of the Richmond and Atkinswb’ that exerted some
considerable influence in Taranaki (and New Zegldifiel and politics. Richmond was called to
the bar of the Middle Temple in 1847 and afterpasiamentary career became a Judge of New
Zealand’s Supreme Court; he also sat on the Couyppeal. His brother James Crowe Richmond
(1822-1898), an engineer, also became a MembédreoHbuse in the 1860s. See Keith Sinclair,
‘Richmond, Christopher William 1821 - 1895’ iIDNZB (1990); and Austin Graham Bagnall,
‘Richmond, Christopher William’ imPAn Encyclopaedia of New Zealgned. A. H. McLintock
(1966).



24

to Native districts and disputes between Nativesdy,omwith one or two
exceptions). The Regulation Bill allowed the Gowerto make regulations or by-
laws for Native districts particularly suited tcetheeds of those districts, even to
the extent of sanctioning regulations proposed kayrv but without giving direct

legislative powef?

Richmond considered three options for governingivigamatters: the first, to
recognize Native customs, advocated by Lord Stamaleg Protector George
Clarke®* the second, to enforce British law, advocated bpt@in Grey'® early
paper on Australia and the 1844 Report of the $&€emmittee of the House of
Commons® the third, ‘to insinuate or induce the acceptanteritish law’?’
being Sir George Grey’s revised notions with resped\ew Zealand, sourced
from his first governorshif? Richmond reviewed these different systems and
argued that the third was best. The first wasaisigd on the basis that ‘barbarous
laws perpetuate barbarism’. The second was condronealiscounted on the
basis that it was ‘neither humane nor practicahi@/polving as it would the

‘subjugation of the aborigine&®.

Relying on Hallam’s account of early Saxon histand the early Saxon court
system, Richmond argued that, at this time, thdiEmgvere still some way from
civilization and therefore the early Saxon Countu@ — the ‘Hundred Court’ or
‘Public Leet’ — would serve as a helpful model toNative court system, the
Natives not having attained the ‘civilized’ sta@ur own ‘primitive institutions’,

said Richmond, were better suited toadM needs than our ‘modern
improvements’. One of these improvements was thansary jurisdiction of

Justices of the Peace, not properly an Englishtutisin (which made Blackstone

83 NZPD (1856-58): 446-448.
8 bid: 443.

8 The early Sir George Grey.
8 NZPD (1856-58): 443.

87 Ibid: 445.

8 |bid: 444-45.

8 Ibid: 445.
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‘jealous’ of it). However Richmond believed thigigdiction would not inspire
confidence in a ‘primitive people’ in view of thélrabits and temper’. Hence, for
his Native policy, Richmond reverted to the histatiLeet Court, with the jury

system a key featur8.

These measures were to be introduced, in partast,len response to adri
demand for law. Richmond referred to correspondénchis effect from Taupiri
and other places, and a visit he himself took e&\Waikato. He related the quite
remarkable story of how the speech of a radica thé effect of eliminating all
Pakeha — was (almost literally) snuffed out, whermstute chief quietly started to
extinguish candles until the speaker stopped iolabs darkness According to
Richmond, these new laws would only be introduded dori wanted them. He
employed the idea of law or government by conssnintegral to Englishness,
and spoke as if addressing the Native people:

You yourselves must enforce the law against great small. To you it is
committed, and, if you break faith, we shall withdrour Magistrate. This is the
way we English do. Every man reverences the lawadsl the constable, and

this is what you must do if you intend to becorke liis®2

Richmond argued that law must be introduced to ptenthe civilisation of the
Native race and that Native matters could not ketdepersonalities, a reference
to Grey's administration. Richmond summarised #estion of his address by
paraphrasing a native chief and George Grey inkgsiccession: * “law first,
growth afterwards” [and] “barbarous laws perpetuadebarism”. If we want to
civilize these people we must give them institusior

9 |bid: 446.
% |bid: 448-449.
92 |bid: 447.
% |bid: 449.
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Richmond acknowledged the colony’s debt to misgiesain respect of Native
matters and recorded that he had consulted thethese measures. The ends of
Church and State are one, said Richmond, thoughrtteans are different. ‘For |
hold no man a statesman who maintains that anyshog of the highest welfare
of man can be the ultimate object of the Stateidfihnity and civilization must
go hand in hand* These comments reflect a general consensus thistighity
was important for a people’s advancement in ciatlan. That was generally
believed to be the evidence of British (and Europdastory. However, they were
statements peripheral to Richmond’s articulatiorhisf Native policy. The civil

institutions he was discussing were clearly witthi@ sphere of ‘State’.
Fenton and the New Institutions

It is evident that the general policy approachcatéited in Richmond’s speech,
and even some of the specific language used, haxdwerked out in conjunction

with the other members of the Stafford Ministry,vesll as with Governor Gore

Browne, and that it was influenced by an importaetnorandum of F. D. Fenton,
the Resident Magistrate appointed to the Waikateenton's memorandum of
March 1857 to Governor Gore Browfesketched out in some detail the
developing plans among adri towards self-organization and the King
movement, particularly in the Waikato district. Eam argued that these
movements should not be ignored and that a prud@atesman would be
proactive’’ Moreover, he did not believe in the policy of &g faire and

believed the Government had the opportunity to cithese movements for

good?® He advocated local self-government byadvl within their villages,

% |bid: 449.

% Sinclair says as much, referring &ZPD (1860): 587-588, see Sinclaifhe Origins of the
Maori Wars 100.

% AJHR(1860): E-No. 1c: 1-13. It appears Fenton wasoffatially a Resident Magistrate at the
time he wrote the memorandum; his appointment waday of 1857, seAdJHR (1860): E-No.
1c: 13 (letter from Under-Secretary W. Gisborn&¢mton, 11 May 1857).

7 Ibid: 3.

% |bid: 12-13.
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including legislative (the making of by-laws) anxkeeutive or judicial functions;
thus would ‘a continued progress be made in theiitipal education; their
thoughts will be occupied, their minds elevated] fireir ambition satisfied In

a key passage, Fenton argued that the politiciditswere most against separate
Maori laws for Maori districts (and the use of clause 71 of the @trion Act
1852 providing for the creation of such district€aring anmperium in imperio
(a state or authority within a state), were alsmséhwho took a non-interference
stance’® What good is the law, asked Fenton, if it does cmttrol human
action? He asserted thatabti themselves wanted the English law and it should
be introduced among them through the vehicle af tven deliberations, under
the guidance of a Government officer. He articulgia a manner reminiscent of
Burke and reflecting a stadial view of societal gress) the view that civilized
British law was not immediately suited to a peogiheerging from barbarism: ‘It
is impossible that the laws of an ancient and neteborate civilization, which
have gradually approached perfection through loggsaof experience and
amendment, can be applicable to the conditionkefrioral and social position of
a people recently removed from the lowest gradebarbarism’. Hence, the
English law should be modified as was necessargutbthe circumstances of
Maori. Indeed for some matters (for example, defining title to an eel pa, or
protecting the rights of the owners of a pipi bt English law may simply not
be applicablé®*

Almost immediately following the Fenton memorand&ithmond visited the
Waikato with Gore Browne (in March or April 185%dawitnessed some of these

developments first hand, in particular through rimestwith various chief&?

% |bid: 7.

199 This may be an implied reference to Fenton’s amiag Donald McLean who advised Gore
Browne to take a non-interference line in respéthe King movement. However, writes Sinclair,
‘there was much hostility beneath [McLean and athepparent indifference’. See Sinclalihe
Origins of the Maori Wars104.

101 AJHR(1860): E-No. 1c: 1-13: 8.

102 5ee AJHR (1858): E-No. 5: 7-8; andJHR (1860): F-No. 3: 53-54. Richmond, of course,
refers to this in his address, see n. 91.
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A memorandum by Ministers to the Governor, datdday 1857:°° was almost
certainly influenced by Fenton’s memorandum, amthges Richmond’s Waikato
visit. The memorandum was signed by Edward Staffmridwas almost certainly
a collaborative effort® Perhaps with slightly differing emphasis from Fent™
Stafford, Richmond and company noted the policy Ha applied up until that
time, namely that the Natives ‘should for the présbe left politically to
themselves’ and that they would gradually but susslopt British law, as their
experience would show it superior to their own @sagn place of such a policy,
the Ministers advocated extending to Native Disdria social organization suited
to their actual condition’. With the same civilimatal overlay as Fenton, this
social or institutional (legal) organization woybtlovide for a ‘transition state’,
for ‘it is not reasonable to expect that a barbarmace should be able to adopt,
per saltum the complex institutions of a free British Colanyhis being so,
‘special treatment’ by way of institutions takintheé actual condition of the
Aboriginal population as the point of departure’ swehe most appropriate
approach; and, in time, these institutions could dexeloped ‘into the full

measure of British liberty’.

The Ministers went on to cite the grounds for thmgtief that Miori were ‘fully

capable of institutions of the character above rilesd; of institutions, that is,
containing the germ of British freedom’. Then, ilonds closely resembling the
words Richmond used in his address to the Houddlgbking a comparison with

the Teutonic character of the Briti$f)the memorandum stated:

They are, to an extent, surprising in an uncivdizeople, habitually influenced
by reason rather than by passion; are naturallenaars of law, and uneasy

103 AJHR(1858): E-No. 5: 8-10.

1041t refers to ‘we, the Responsible Advisers of @m®wn in New Zealand, have the honour to
indicate our views...".

195 The Ministers’ memorandum does not mention theceph of imperium in imperionor,
directly, the clause 71 Constitution Act power.

1% g5ee n. 147.



29

when contravening recognized obligations; are withibe spirit of caste, there
being no sharp line of demarkation [sic] betweeiefshand people; and have at
all times been used to the free discussion of @i#irs in public assemblies of
the Tribes™"’

Richmond’s speech listed in effect all these charestics, but did not include the
point about Mori lacking a caste system; he did though use theage
‘aristocratic, verging upon democrati®® The memorandum continued: ‘To these
essential qualities are joined an enterprisingtspirstrong passion for gain, and a
growing taste for European comforts and luxurids’concluded that ‘such a
people, impossible to govern by any external fopzemises to become readily
amenable to laws enacted with their own conserite fotion of consent was
important and was used a number of times; anydnotrtion of institutions could

only be achieved on that basis.

The Ministers also discussed in general terms &ydbr Circuit Courts (with
juries) in both a judicial and quasi-legislativepaaity, it being premature to
concede ‘direct legislative power’ to Native Assdiedy although their
resolutions (or ‘by-laws’) could later receive léganction by the Governor in
Council. The memorandum thus contained the ess$eptiicy proposals
developed further in Richmond’s addré®slt also closely reflected Fenton’s
discussion on the same topics. The ultimate endveymd by all these
articulations of Native policy was amalgamationhwihe British colonists under
English law, although gradually and withabti consent — the notion of consent
being critical, both in theory and, as it would yepin practicé® Richmond
expressed this amalgamation objective as a ‘Poti€yFusion’ in a later

Memorandum concerning the 1858 legislation. Heebelil that was the only

197 AJHR (1858): E-No. 5: 9.

198 g5ee n. 147.

199 Although not the land policy contained in the NatiTerritorial Rights Bill, considered in Part
I, chap 3.

119 A5 the Waikato institutions and magistrate wevengually, rejected by Waikato hapu and iwi.
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means of preserving #dri from extinction'* granting them ‘self-governing’

institutions, though as with Fenton, it necessit&aropean guidance?

Stadial History

What evidence is there that Richmond was thinkingtdrms of the stadial
paradigm? In introducing the task before the Handegislating on the ‘Native
guestion’, Richmond stated that it was a subject vdmch there was no
experience. ‘For where have cultivated men beea abbbserve the development
of a barbarous race into a civilized nation? Weselwes have been so raised; but
there was none to stand by and mark the processhi®nd next employed the
metaphor of raising or educating a child. The tasftore the Assembly, he said,
was ‘the education of a racE® To compare savage or barbarian races with
children was a common analogy amongst ScottishgEt@hment authors. In
accordance with the picture of historical developtnthe state of savagery itself
was considered akin to the ‘childhood’ of more athedd nations. Adam Ferguson

articulated this notion with reference to the Amen Indians:

it is in their present condition, that we are tdwdid, as in a mirrour [sic], the
features of our own progenitors.... If, in advancedrg, we would form a just
notion of our progress from the cradle, we musehaeourse to the nursery, and
from the example of those who are still in the pef life we mean to describe,
take our representation of past manners, that tarmoany other way, be
recalled™

Richmond also spoke of different races at differstaiges of civilization. He
observed that Sir George Grey did not try to agplyMaori a strict policy of
enforcing British law, even though that was hisippms with respect to Australia:

11 AJHR(1860): E-No. 1: 5, 11.

12pid: 5.

13NZPD (1858-60): 442-43.

114 Adam FergusonAn Essay on the History of Civil Soci¢fy767), cited in Moloney, ‘Savagery
and Civilization. Early Victorian Notions’: 156.
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‘He saw at once the vast difference between Neviladdaand Australia, between
the aborigines of Australia and our NativES'. Richmond did not elaborate on
what he meant by ‘vast difference’, but it is pbsithat he had in mind (at least
as one prominent aspect of difference) differentl@soof subsistence: theabti
being in part agriculturalists; the Aborigines kgirhunter-gatherers. A
memorandum by Richmond on this Native legislationovmles further
interpretive assistance and more clearly reveadsstadial connection between
modes of subsistence, forms of government andizawibn. In describing the

proposed operations of the Native Districts Regufafct he stated:

It will be at once apparent how essential to ansaadement in civilization it is,

that some suitable law should exist upon many efstibjects just enumerated. A
Native has no inducement to raise his condition dogcting a house, by
cultivation of the land, or by acquiring propertylive stock, if the customs of
his people afford him no protection; if his neighbs horses and pigs consume
his growing corn, and the half-wild dogs, which swan every Pa, worry his

sheep; or, what is by far the worst evil, if a MatiTaua, under pretext of some
real or pretended injury committed by some of lelations, is allowed, at one

swoop, to despoil him of all his acquisition8.

Maori were here described as living without propentyl without law. Richmond
asserted that there was no appropriation of prgpartcattle or in agriculture
because Native life and customs were inimical te threservation and
accumulation of such property. Here the emphasiglased on law as a pre-
condition of property, in that the appropriate legatections for property would
provide an incentive to acquire property. The stathope usually emphasized
property appropriation by individuals as a pre-abod for the development of
legal forums in which disputes over that propemyld be adjudicated on. It is
clear, however, that Richmond equated civilizatioth a state in which property

in animals and land was acquired (by individuateeathan tribes) and protected

15NZPD (1858-60): 444.
18 AJHR(1860): E-No. 1: 6.
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by law. And since Mori customs did not support the ownership of proptrey
could not be recognised, as they did not perforenftimctions of civilized law.
Hence, the basic components of the stadial moded weesent in Richmond’s

conception.

Later in his speech, Richmond referred to the ‘ldv&l and Chinese as examples
of a ‘low civilization’, in contrast to which &bri were ‘a race of primitive
barbarians’ in a state of ‘pure barbarism’. It wbute possible, Richmond
indicated, to apply a policy of recognizing the tomss of these races, but not to
the New Zealand Natives! In placing Asiatic or Oriental races aboveidvi,
Richmond was likely borrowing from classical andreeenth century discourses.
Gibbon spoke of the ‘barbarians’ of the east a bovilized and corrupted’. In
Aristotle’s vision, they were ruled as slaves bydekings’ living in palaces.
Some European philosophers of the eighteenth ggnsuich as Montesquieu,
characterised them as ‘the servile and effemirmatbjects of an ‘oriental despot’,
as they did not enjoy legal possession of their dwaehold properties. By
contrast the independent warrior-shepherd barbaoéthe North (the Goths and
Germans) brought with them elements of modern Eisopllodial or feudal free
tenures that combined with Roman legal foffisThe Oriental contrast is seen in
Hallam’s Middle Ages‘To the feudal law it is owing that the very nasr@f right
and privilege were not swept away, as in Asia,Heydesolating hand of power....
So far as the sphere of feudality extended, iudgfl the spirit of liberty and the
notions of private right'. Hallam also contrastée feudal relation of loyalty to a
superior with ‘the stupid devotion of Eastern skiV&® Other writers rejected the
concept of oriental despotism, among them EdmuntteBand William Jone¥"

Most of these eastern societies had agriculturan@mies and systems of

17NZPD (1858-60): 445.

118 pocockBarbarism and Religion. Barbarians, Savages and iEgspl1-12, 21-22, 24-25, 246-
47.

19 Henry HallamView of the State of Europe During the Middle Ages. |, ed. George Lincoln
Burr (New York: D. Appleton, 1904 (1818)): 178-79.

120 pocock,Barbarism and Religion. Barbarians, Savages and iE#sp202, 67, 338.
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government and law (many in fact were monarchig&g)s would place them
‘above’ the Northern barbarians if stadial criteware applied® Why exactly

Richmond placed the Indians and Chinese above the Realand Natives is
difficult to determine; he does not say why thenfer were partially civilized
while the latter were barbarians.

Frederick Whitaker, in presenting the Governmentative policy in the
Legislative Council, provided a clear applicationSzottish stadial history. In a
fascinating speech he began by stating thabrMwere the most advanced of
barbarous nations, being agricultural rather thamandic or hunters, and so were
most capable of being advanced in the scale ofisation, even to the extent that
‘they might be made settlers, that they might leated as Europeans in every
particular; and to this great end the efforts o fhresent Government were
directed’. He aligned himself with Richmond in sayithat it would not be
desirable to enforce British law, and even if dsde, it would not be
‘practicable’. He too emphasized that it was neemded that the Government’s
legislation regulating Native custofi$be imposed; it would be carried out only
with the consent of the Nativés:

While Richmond appeared to down play the civiliaatl state of Mori,
Whitaker’'s approach was to raiseadfi to the status of agriculturalists. Richmond
argued that Mori and their customs were not civilized enough fegal
recognition. Whitaker argued thatabti were civilized enough to justify a policy
of amalgamation with Europeans. By that he meaimghrg Maori within the
jurisdiction of colonial government and law. Thisasvessentially Richmond’s
policy as well; however both acknowledged that aieend complete application
of English law was not realistic, nor indeed humddence, characterizations of

the Natives’ civilizational state can be seen adeast partly rhetorical, as

21 1bid: 246-47.

122 The Native Districts Regulation Bill, the Nativeir€it Courts Bill, the Native Territorial
Rights Bill, and also, the Bay of Islands Settletrigitl.

123 NZPD (1858-60): 577-583 (5 July 1858).
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subordinate to, or in the service of, policy ohjezs — ultimately, the objective of
amalgamation. However all was not rhetorical. Ctiarazations of Mori as
agriculturalists were not inconsistent with earBzitish approaches in relation to
the annexation of New Zealahtf.Moreover, both Members’ characterizations of
Maori fitted within the stadial schema: they were enadvanced barbarians than
simple hunters or herdsmen (Whitaker's point), fugre less advanced than

monarchical Asian kingdoms (Richmond'’s point).

The relationship between discourse and policy eacléarly seen in the linking
of civilizational ranking with policy approach. Rimond explained the various
approaches as follows: British law could be styiethforced against Aborigines;
concerning Mori, British law and legal forms could be introddogradually; the

customs of Indians and Chinese could be recogrifSethese policy outcomes
were ostensibly the result of the prior assessmgnivilizational advance. J. S.
Mill suggested that savage societies, due to thkaracteristics of personal
independence, the absence of a developed soeiarid a lack of discipline either
for unexciting work or for submission to laws — ded to be subjected to
‘despotic’ (or non-democratic) government in ortiermprove their civilizational

state. In Mill's view, representative governmentsvaaly an appropriate form of
government for civilized nationd® In strongly associating civilizational
development with forms of government J. S. Mill iakowing his father James
Mill who, in his History of British India (1817), wrote that ‘no scheme of
government can happily conduce to the ends of gowent unless it is adapted to
the state of the people for whose use it is intdhdlames Mill, who set out the
Smithian four stages of civilizational developmeémthis History, believed (by

contrast with most of his predecessors, includinglidsh Jones) that Indian

society was not characterized by an advanced zawitin. This ‘fact’, for the

124 See Lord John Russell’s instructions to Hobsorgebeer 1840, cited in Moloney, ‘Savagery
and Civilization. Early Victorian Notions’: 159.

125 NZPD (1858-60): 445, and see nn. 84-89.

126 Beate Jahn, ‘Barbarian Thoughts: Imperialism & Rilosophy of John Stuart MilReview of
International Studie81 (2005): 599-618: 601-02.
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Mills, justified British rule of India, in particar through the East India
Company**’ Richmond’s view, entailing the possibility of silgprecognising

Indian customs, would appear inconsistent with Jaktiéd’s view.

Overall, there does appear to be some ambiguity New Zealand
parliamentarians’ views of Bbri and their civilizational state. This could letd
different policies being advocated or adopted. AsrkvVHickford has written of
the period 1837-53:

stadial theory was a many-edged sword: It did mohifh doctrinally settled
answers. In this sense, stadial theory admitted calicam of subtlety in
permitting policy-makers to perceive and to discgeadations of those in an
allegedly less than “civilized” state while not aitihg any political or legal

consensus on the matf@?.

In a debate of July 1861, John Cracroft Wilsonmef# to his experiences during
the Indian Mutiny, arguing that #dri were very similar in nature to Indiaffs.
These remarks provoked several replies. Wiliam Rbtated that ‘the New
Zealander is as different from the Asiatic as liffotn darkness’. Fox elaborated
on the distinctiveness of the New Zealand situatexhibiting an appreciation of

the two different ‘policy’ contexts:

It was a great mistake also to suppose that expmrién India, however long,
qgualified a man to understand the New Zealand guesthe problem in India
had not been, as the honourable member for Chuistb{Cracroft Wilson] had
stated on a previous occasion, to induce AsiaticcEuropeans to live together,
but to induce two hundred million of Asiatics tobsuit to be governed by a

handful of paid officials and a hired army chieflgmposed of men of their own

27 bid: 612.

128 Hickford, “'Decidedly the Most Interesting Savages the Globe": An Approach to the
Intellectual History of Maori Property Rights, 1833": 126.

129NZPD (1861-63): 115-16. See also Bernard John Fostéison, Sir John Cracroft, K.C.S.I.,
C.B." in An Encyclopaedia of New Zealgretl. A. H. McLintock (1966).
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blood. In New Zealand the problem was the amalgamaif the races in pretty
nearly equal numbers, and how to induce them ® tidgether in amity in the

occupation of the same soiP

Hugh Carleton’s response was quite different, bas ¥ocused, like Fox’s, on the
issue of an appropriate Native policy. Carletoro @lsought Cracroft Wilson in
error in applying his Indian experiences to thaokit

The Maori no more resembled the Asiatics of India tharditethe negro or the
European. He belonged to a different race of meihe Maori had what the
Asiatic had not — the keenest natural sense at@isBy appealing to that, you

could do what you would with him, when neither ®roor harshness would

avail 13!

Related to stadial theory was the older view ofieiotal despotism’ and
Montesquieu’s theory of the North-South divideatlg forms of government
specifically to climate. Montesquieu wrote that #&gis from hot climates would
be ‘effete’ and lazy, whereas peoples from mildecalder climates — such as
England — would be more likely to develop a ‘spafifiberty’. This climate-based
assessment of national character informed theflibl¢ Asiatics would naturally
be ruled by despotic governments (a view echoed.irS. Mill's remarks
concerning ‘savage’ societie$f. Romani confirms this: ‘The idea that Asiatic
peoples were political slaves by nature was a conptace in antiquity and was
allied to the widely accepted assumption of a fumeiatal difference in the
national characters of Northern and Southern psapfeEvidence of this North-
South concept is seen towards the end of Richmap#sech, when he warned the
House against being over optimistic concerningghecess of the measures he
was putting forward: ‘One danger | greatly dreat\a&ive indolence, perhaps an

130NZPD(1861-63): 168.

31 bid: 125.

13235ee n. 126.

133 Romani,National Character and Public Spirit in Britain ariétance, 1750-191:428-30.
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incident of the tropical origin of the racé® (an observation only, not affecting
the nature of Richmond’s policy, by contrast wikie tSaxon comparison which

will shortly be considered).

Carleton did not elaborate on his view thaidd had, by contrast with Indians,
‘the keenest sense of natural justice’. Was it daseclassical notions of climate?
New Zealand being a colder place than the Asiatgons, and Carleton the arch-
classicist, this account would fit. Was it basedSaxonist or Teutonist notions of
some racial or national predisposition to liberdg, Richmond’s Teuton-&bri
comparisons might suggest? Or perhaps, Carletaroag association with and
support for the low-church Church Missionary Societight suggest a more
basic humanitarian, even evangelical, desire tabéish civil equality for Mori.
As with William Fox’s language of Asiatic submissito British rule contrasted
with ‘amalgamation’ of Mori, Carleton’s comments may suggest a privilegihg
Maori over Indian, in terms of civilization and th@paopriate governmental
response. Richmond’s placing of Indians as highrertte scale of civilization

than Maori would thus be inconsistent with Carleton and’'Ewiews.

Henry Sewell, in August 1860, deplored the termvégges’ being applied to
Maori. By contrast with the harsh racial vocabulaeyviias criticizing, his belief
in civilization or societal progress as a univexsgkegory was obvious: ‘We speak
of them with an arrogance of race of which | stigndisapprove: we should
remember the beginnings from which we ourselveargpr He went on to quote
a passage from Gibbon, which included remarks atsSeicts, and Saxons, and
tales of past cannibalism contrasted with the modmmmercial and literary
town of Glasgow. Gibbon imagined a philosophicakdrian emerging from New
Zealand's new civilization: ‘Such reflections tetwl enlarge the circle of our

ideas, and to encourage the pleasing hope thata¢aband may produce in some

134NZPD (1856-58): 450.
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future age the Hume of the Southern Hemisph&reSkilton suggests that this
passage drew from ‘the renaissance tradition ofwtbdd turned upside down’
and was informed by eighteenth-century stadiabhystThe passage also alludes
to a significant motif in the Britain of 1770 to 2@ concerning the eventual fall of
empire. Macaulay graphically depicted this als@ig11840 picture of a ‘traveller
from New Zealand’ (possibly Bbri) standing at some future time on London
bridge viewing the ruins of St. Paul’'s, just ashéggnth-century Britons visited
the ruins of Romé®* Sewell's use of Gibbon, and Gibbon and Macaulay’s
various eighteenth and nineteenth century inteledctontexts, demonstrate that
civilizational language in the nineteenth-centurgsvan amalgam of separate but

connected traditions.
A Burkean Common Law

In his address Richmond cited, with apparent apgréyrey’s despatch of 1849:

The utmost, therefore, that any Government coulgehm do was to establish
institutions which might imperceptibly but certaiéad to so complete a change
of manners in a barbarous nation as was conterdplated to secure these
institutions by such laws and by such a constitutas appeared to afford a

reasonable guarantee for their perpettiity.

135NZPD (1860): 279.

136 The Hume reference appeared in the second voldirtie ®ecline and Fall(1781) and was a
tribute to Gibbon'’s friend, David Hume, who haddlia 1776. See David Skilton, ‘Tourists at the
Ruins of London: The Metropolis and the StruggleEmpire’, Cerclesl7 (2007): 93-119: 96-98.
The full sentence from Thomas Babington Macauldfgn' Ranke’ inCritical and Historical
Essays Contributed to the Edinburgh Revieal. Il (5th edn; London: Longman, Brown, Green,
and Longmans, 1848 (1840)) reads: ‘She [the Romathdlic Church] was great and respected
before the Saxon had set foot on Britain, befoee Fhank had passed the Rhine, when Grecian
eloquence still flourished in Antioch, when idolene still worshipped in the temple of Mecca.
And she may still exist in undiminished vigour whesme traveller from New Zealand shall, in
the midst of a vast solitude, take his stand onokén arch of London Bridge to sketch the ruins
of St. Paul’s’.

137 NZPD (1856-58): 444.
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Richmond approved of Grey’s Resident Magistratedsi€ and the institution of
the Native Assessol€® But he stated his view that Native disputes witetso
often resolved by the ‘primitive methods of the &drawk and the muskéef?
Hence, there was still a great work to do and & Vaav that must accomplish the

‘change of manners’ referred to by Gréy.

This notion of imperceptible or gradual change ianmers or customs was
developed in other passages of his address. Ridhracgued that British law
could be extended to the Natives but not appliedledale. ‘British law’ and
‘English institutions’ (the terms appear interchaalgle) must be adapted to meet
Maori needs. By extending British law to the Nativeg;hmond meant ‘the great
foundation principles of British law and its frepiret’. In speaking this way he
was articulating the notion of British law being apted to different
circumstances. He argued that the settlers had slontherefore, why could the
same not be done for adri?"** This language is redolent of Burkean or ancient
constitutionalism; the notion that the common lavaswever changing and
adaptable and yet, somehow, permanent. This laeguwgpeared again in
Richmond’s speeches on the Native Territorial RigBill, considered in Part Il

of the thesis.
National Character and the Jury as a Political Insitution

Richmond argued that the jury system had an edugcainction. In his view this
was a reflection of its participatory features, diving people in the work of
justice, even though it may not have been the inegument for determining the

effect of evidence. Likewise, government by repnéstve institutions or

138 |bid: 444.

139 |bid: 445.

19 1bid: 444.

141 |bid: 446. The notion of the ‘free spirit’ of Engh law, was similar to the concept articulated in
the Stafford memorandum of May 1857 which mentiomtbducing institutions containing ‘the
germ of British freedom, see n. 106.
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Ministerial government was valuable because of ‘dticational discipline’ it
carried with it. It was proposed that if people &vegsponsible for applying justice
then they would be less likely to thwart the outeonThus, representative
government and juries both trained and constragsegble by inducing a ‘popular
confidence’ in the administration of justice. Thewre democratic institutions:
‘...the people feel that they are the judtfé'The nature of Richmond’s comments
bears remarkable similarity to those of Tocquevile his remarks on the
operation of the jury system in America. Tocquevdhid that the jury system was
not a mere judicial system, but above all a pdalltiastitution. It was rule by the
governed: ‘He who punishes the criminal is therefibre real master of society’.
If selected from all classes of society, it woulgbeoximate universal suffrage.
The civil jury was believed to be the soundest arapion for free institutions.
This reasoning was related to Tocqueville’s viewhsf relation between customs
and laws: ‘laws are always unstable unless theyaaneded upon the customs of
a nation’. Hence, his insistence that the juryeysshould also be used for civil
cases as it ‘affects all the interests of the comityueveryone cooperates in its
work: it thus penetrates into all the usages d, lif fashions the mind to its
peculiar forms, and is gradually associated with itlea of justice itself*?
Although Tocqueville emphasized customs over lawstitutions, implicit in
his argument was that institutions can effect ausity change, or perhaps, that
they can become so woven into the fabric of a $ptimt they are identified with
that people’s way of life or customs. This was Ricimd’s objective as well. He
hoped that Native juries would induceadi to adopt British forms of justice.
Borrowing from Tocqueville’s phraseology, it may Isaid that Richmond
believed the jury was a ‘political institution’. Ehis implied in his speech, for
example in the statement that: ‘it is true of sel&mnglish institutions that the
immediate and visible end of the institution is itstmost important effect’?*

Richmond clearly had in mind the contrast that Texajle rather more pointedly

12 bid: 447.
143 Tocqueville,Democracy in America282-84.
144NZPD (1856-58): 447.
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made between the judicial purpose and the polificepose of the jury system.
Whether Richmond read Tocqueville cannot be asoedaHe certainly read J.
S. Mill, who was influenced by TocquevilleBemocracy in Americand who
reviewed volume one of the work in 1835 in ttendon Revievand the second
volume in 1840 in theEdinburgh Review'” Regardless, a Tocquevillean
emphasis on the jury system as a political institubf ‘responsible local self-

government’ can be seen in Richmond’s comméfits.

Saxonism Applied

The stadial character of many of Richmond’s obd@ma has been established.
Burkean and Tocquevillean influences have beercateld. But one major aspect
of Richmond’s language still to be examined is dnslysis of Mori character.
He noted three specific characteristics: they areeasoning people; they
acknowledge and respect the notion of law; thectira of their society is
‘aristocratic, verging upon democratic’ and theyrdu accept ‘despotic rule’, it
being customary for them ‘to debate their affairpopular assemblies’. He went

on to say:

These are striking coincidences with the qualities have ever distinguished the
race from which we ourselves sprang — striking médances to the Teutonic
peoples. | know there are also wide differencesitmiresemblance is such that |
say we ought not to decide that there is any adesgempossibility in the case.
We are, then, to suppose theadvis capable of elevation to our level, and of
union with us. How, then, did we raise ourselvesrfra barbarous state? How
were we developed, from a rude, red-haired hordtherbanks of the Elbe, into
the foremost rank amongst the nations — amongsfi$tein power, and in all
that ennobles and beautifies life? What was thd vea followed? — for, if these

145 Mill also reviewed Guizot's works, including hisv@lization in Europe, in thé.ondon Review
(1836) and theéedinburgh Review(1845), see Varouxakis, ‘Guizot's Historical Woiksd J.S.
Mill's Reception of Tocqueville’: 295.

146 See Collini,That Noble Science of Politics. A Study in Ninete€entury Intellectual History
202-04.
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people can ever join us, it must be by the wayawek.tl do not say that they ever

can; but, if they can, this must be the wiy.

In this passage, Richmond comparediol with his Teuton ancestors and
introduced the theme of amalgamation or ‘union’e Btadial nature of the phrase
‘elevation to our level’ is apparent, as is theaidd# a ‘rank’ of nations. The
comparison with barbarian ancestors and the ppasunmi that followed were
equally important. If Mori were to ‘join’ the British as the leading ragenation

of the world then the same influences that workedheir Teuton forebears must
also be allowed to work on adri. Richmond proposed the Saxon County Court
or Leet Court as a model, a model that involved jthg system. His analysis

reveals a civilizational framework with decidedlgp®nist cladding.

Some of Richmond’'s language appears to be drawecttir from Hallam’s
Middle AgesHallam had stated that this Saxon County Court:

seems to have had nothing to recommend it but, imdetd is no trifling matter,
its security from corruption and tyranny; and ie firactical jurisprudence of our
Saxon ancestors, even at the beginning of the mlevaentury, we perceive no
advance of civility and skill from the state of thewn savage progenitors on the
banks of the Elb&'®

Hallam’s description of the County Court confirmgli®nond’s description of it

as a ‘primitive institution’ of the EnglisH’ Richmond also referred to Hallam's
statement that it was to this court ‘that an Eingliseeman [landowner or
freeholder] looked for the maintenance of his civights'*® Hallam’'s

introduction of this subject stated:

147NZPD (1856-58): 446.

148 Henry HallamView of the State of Europe During the Middle Ages. II, ed. George Lincoln
Burr (New York: D. Appleton, 1904 (1818)): 518.
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The liberties of these Anglo-Saxon thanes [landaowna freeholders] were
chiefly secured, next to their swords and theie fepirits, by the inestimable
right of deciding civil and criminal suits in thewn county court; an institution
which, having survived the [Norman] conquest, awatibuted in no small
degree to fix the liberties of England upon a braggopular basis, by limiting
the feudal aristocracy, deserves attention in falg the history of the British

constitution™>*

This significant passage from Hallam justified Ridnd in arguing that,
although primitive, this court with its jury systemad secured civil liberties and
advanced civilization in England, and would therefthave the same effect in
Maori society*>? Also in this passage can be seen the picture xdrSevarriors
with ‘free spirits’, a trait that was important ftire development of civil freedoms

themselves, as will be analysed shortly.

Some important mid-century connections between dfreamd Germano-English
discourses, indicated in the Introduction, needb& discussed more fully.
Democratic Teutonism was a vision of the Englisla @=lf-governing people; an
historical perspective that was applied by J. SlI'iUniversity Liberal
followers to arguments for extension of the frasefii* Mill was influenced as
much (if not more) by French thought as by Germfard it is in Tocqueville that
we see clear observations of an English and Amerpraity characterised by
institutions of local self-government rather thancentralized bureaucracy or
monarchy (as was the case in France at the timejad the primary importance
of customs of self-governance or democratic govemtmthat Tocqueville
accentuated as the distinguishing feature of the Hagland Anglo-Americans,
as opposed to their Western American cousins (grogimer people), and which
enabled them to support the institutions of denm@rgovernment. Institutions or

laws followed customs, opinions and ‘forms of sbdiatercourse™* The

151 |bid: 514.
152g5ee n. 147.
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importance of the jury system to local democracgeaif-government has already

been outlined, with reference to Tocqueville’s gail.

It was those same customs of local self-governntigait were identified in the
Saxonist literature as deriving from the early ilmgbns of the German
barbarians (if not the exact forms of local selfigmment, then its essential
elements). Guizot in hidistory of Civilization in European be seen to delineate
these. The first was the sentiment of personalpgaeddence, the second the social
bond between individuals, or ‘warrior fidelity®> In Guizot's vision, these were
the two elements which the barbarian invaders @Rbman Empire bequeathed
to European civilization (the other two influenc@s modern civilization being
the Romans and the Christian churt)ln a review of this work in 1845, J. S.
Mill described the modern ‘spirit of liberty’ as mang from this barbarian

character. Mill wrote:

It [the modern spirit of liberty] is in fact the I6avill of the savage, moderated
and limited by the demands of civilized life; and Muizot is not mistaken in
believing that it came to us, not from ancient lcation, but from the savage
element infused into that enervated civilizationitsybarbarous conquerors. He
adds, that together with this spirit of libertyetimvaders brought also the spirit
of voluntary association [the second element]; thetitution of military
patronage, the bond between followers and a leafddeir own choice, which

afterwards ripened into feudality.

Mill endorsed Guizot's perspective of a Germanitbbaan ‘spirit of liberty’ and

a warrior relation of ‘protection and service’, tlater giving rise eventually to

153 Mandler, “"Race" And "Nation" In Mid-Victorian Thayht’: 240.

154 Tocqueville,Democracy in America321-22.

155 Francois Guizot;The History of Civilization in Europeed. Larry Siedentop trans. William
Hazlitt (London: Penguin, 1997 (1828)): 43-45. Gaizloes not use the words ‘warrior’ and
‘fidelity’ together in the same phrase, but he dogs them separately in the same passage.

156 See generally ‘Lecture Two' of Guizdthe History of Civilization in Europ@7-46.
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feudalism™’ Hence, Mandler notes these ‘traces of Teutonism'tie purer

civilizational perspective’ of both Guizot and Mif®

Guizot both read and edited Gibboecline and Fall In the ‘rude institutions’
of the German barbarians, said Gibbon, ‘we may digtinguish the original
principles of our present laws and mannét$'Gibbon, writing a half century
before Guizot, described the savage state of then&e as enabling them to
enjoy their ‘liberty’ and their ‘form of governmérds a ‘voluntary organization’
— the exact words used by J. S. Mill — and furtlasra ‘military commonwealth’
conducted by an ‘assembly of the warriors of tietr Gibbon also described the
nature of their ‘political society’ as ‘a democradgmpered indeed, and
controlled, not so much by general and positiveslaas by the occasional
ascendant of birth or valour, of eloquence or sstiim’.*®® That is, their polity
was a voluntary association of free individuals wiometheless recognized a kind
of natural hierarchy based on ancestry, courageaitie or in the capacity to
wield words and command spirits. Guizot describadeguality of individual
warriors who ‘nevertheless founded an hierarchécglordination, and gave birth
to that aristocratical organization, which afterdgrbecame feudalism®:
Hallam, whose writings Richmond certainly read, laasimilar characterisation:
‘But the power of each [king/chief] was greatly iied; and the decision of all
leading questions, though subject to the previceliberation of the chieftains,
sprang from the free voice of a popular assemi3fy’ln other words, the
Germanic barbarians were self-governing, decidihgirt affairs by public

assembly.

157 John Stuart Mill, ‘Guizot's Essays and LecturesHistory’ in The Collected Works of John
Stuart Mill, ed. John M. Robson (Toronto: University of TomRress, 1985 (1845)).

158 Mandler, “"Race" And "Nation" In Mid-Victorian Thayht’: 239 (footnote 58).

5% Gibbon,The Decline and Fall of the Roman Empi287.

1%9bid: 248-49.

161 Guizot, The History of Civilization in Europé5.

152 Hallam, View of the State of Europe During the Middle Agds
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These texts must form part of the intellectual eghfor Richmond’s appraisal of
Maori character. In comparing adri with his Teutonic ancestors, calling the
structure of their society ‘aristocratic, vergingpom democratic’, he echoed
Gibbon and Guizot. Teutonic aversion to despotie rchoed the notions of
individual liberty or independence, or Hallam’s aftg limited power of the

chiefs. As an outworking of these characteristicsyas their custom ‘to debate
their affairs in popular assemblies’ — a possiltedl use of Hallam’s phrase, or a
reflection of Gibbon’s phrase ‘assembly of the waag of the tribe’. These were
not mere comparisons; they formed the basis of rReeid’'s Native policy in

which self-government or assent to the institutipraffered by the Government
was a key elemerit? and in which the jury system of the Saxon Counoui€

was perhaps the keystone. Hence, the policy ppesmri can be viewed as

reflecting the prior association of Saxon traitdwwaori ones:®

Other nuances can be seen in Richmond’s text. $hrese Mori barbarians did
not accept ‘despotic rule’, a contrast with the oltions of the east is at least
implied. Second they acknowledged, in fact venerataw’. Richmond noted —
correctly in terms of a stadial model — that thsswinusual for a savage people.
Law usually proceeded from property. However, &nda the contrast between
‘oriental despotism’ and ‘barbarian liberty’, it wathe barbarian element,
combined with Roman influences, which led evenyuah Europe to the
development of legal protections for propefy.Third, Richmond described
Maori as ‘a reasoning and a reasonable people, sitkeyed by passion when not
under extraordinary excitement’. Gibbon’s discussiof the ‘assembly of
warriors’ had described the way in which the ‘magiges might deliberate and

persuade, the people only could resolve and exebaieever:

163 See his emphasis on ‘assent’NsZPD (1856-1858): 447, re the Native Districts Regofati
Bill.

164 Maloney refers to a ‘common comparison of Maorith® Anglo-Saxons of Britain’, a
comparison that was sometimes rebuffed, but doésnecessarily link such comparisons to
particular policy approaches or proposals, see M®lp ‘Savagery and Civilization. Early
Victorian Notions’: 158.

1% 35ee n. 118.
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the resolutions of the Germans were for the most pasty and violent.
Barbarians accustomed to place their freedom itifgreg the present passion,
and their courage in overlooking all future consewes, turned away with
indignant contempt from the remonstrance of juséind policy, and it was the

practice to signify by a hollow murmur their didilof such timid counsef§®

In Richmond’s view, Mori were to some extent exempt from such barbarian
‘passions’, although the phrase ‘little swayed bgsgion when not under

extraordinary excitement’ is somewhat ambiguous.

Historicising the Maori

As well as employing a Saxonist paradigm, Richmeexa be seen to borrow from
the French discourse of the relationship betwediomal character and a people’s
customs. Burke had also emphasized the customéuyenaf institutions. Burrow
and Collini draw a close connection between Tocijgeand Burke. They refer
to an 1867 work in which the author expressly fold Tocqueville in the view
that ‘a political system or form of government @thing, and acquires a meaning
only when it is regarded as the result and efflixational life’. They note that
this remark, though attributed to Tocqueville’dueince, could equally have been
ascribed to Burke, or even Adam Smith or John Miff4 In Richmond's
conception, institutional change would lead to gem Native custom. It might
be said that Richmond put greater faith in indoihg to effect change than
Tocqueville or Burke did. But this statement regsircaution, for Richmond
understood legal institutions in very much a custohway. Care must be taken
not to impose present day positivist notions of tawo a mid-nineteenth century

1% Gibbon, The Decline and Fall of the Roman Empi2&0.

167 John Burrow, and Stefan Collini, ‘The Clue to thkaze: The Appeal of the Comparative
Method’ in That Noble Science of Politics. A Study in Nindgte€entury Intellectual Historyed.
Stefan Collini, Donald Winch and John Burrow (Caidfe: Cambridge University Press, 1983):
207-46, citing a work by Bryce entitled ‘The Histtad Aspect of Democracy'.
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politician. Overall, Richmond’s discourse was bailbund a framework that was
essentially stadial: he quite clearly advocatedouar ‘levels’ of civilizational

development, not ‘the branching tree of peoplesratibns'*®®

The import of Saxonist language requires furthabetation. In characterizing
the Maori in this way, was Richmond (as Peter Gibbonss safythe colonists)
‘produc[ing] (or invent[ing]) “the Mori”, making them picturesque, quaint,
largely ahistorical, and,...manageabf®To some extent, perhaps, as the
Saxonist tradition was a romanticised picture of tnglish past, in which
independent warriors forged a free society in timgliSh landscape. However,
though a romanticised history, the Saxon story wal a history, and by
identifying Maori as possessing the qualities of the ancestrigisBr Richmond
was placing Mori in English history or, at least, within therftawork of English
history. In many ways he was historicising thaav — bringing them into history,
and seeking to inaugurate for them the law thakeththe beginnings of history
— a civilized British law. It could be argued thhis process of identification
enabled Richmond to makeabti ‘manageable’; in imposing the familiar onto an
unfamiliar culture he was providing an historicasfjfication for an essentially
amalgamationist vision. Perhaps Richmond’s speanltbe construed in this way.
In context, he was arguing against the two alt@éragbolicy options: to simply
recognise Native customs, or to enforce British Valwolesale. But in the light of
this same colonial policy context, this Saxonistntffication can be seen as
markedly generous. It allowed Richmond to enviskf®ri with qualities that
could enable them to become civilized through tHepgation of British legal
forms to Miori circumstances, rather than through a wholesalposition.
Indeed, it was the Burkean vision of the Britishagseople of the common law or
custom, which enabled this policy vision. The dffetcthe Saxonist discourse on

this Burkean picture was perhaps to emphasize rmudoecal custom in particular,

18 5ee n. 22.

189 peter Gibbons, ‘Cultural Colonization and Natioftntity’, New Zealand Journal of History
36 (2002): 5-17: 13. It should be pointed out Bdibons’ focus in this article is on the 1890s and
early twentieth century, and on the culture of o@ts born in New Zealand.
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rather than the growth of liberties representedhi@ growth of a centralized

Parliament, as in the Whig-Macaulayite tradition.
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2. FitzGerald's 1862 Address:
Saxons, Celt& Native Representation

‘The two races [English Saxon and Irish Celt] blethdogether may well be
expected to produce a great and gifted nationjtgordbably would detract from
our greatness and from the richness of our natigifed if the Keltic [sic]
element of the united people should be too muclnédaaway by unlimited
emigration.’

Goldwin Smith (18613/°

‘This is the only thing which will solve the gremtystery; we must get the adri

to recognize the idea of law — to have confidencelr laws: and one great
means to that end is to admit him into this Hoasel so to persuade him that, if
we make laws for him, he makes laws for himself alsd for us.’

James Edward FitzGerald (6 Aug 1862).
A Policy of Amalgamation
On 6 August 1862, James Edward FitzGeYaldnoved five resolutions with

respect to Native affairs® In brief, the resolutions were: first, that the

amalgamation of §ori and British (‘all Her Majesty’s subjects’) bleet objective

170 Goldwin Smith,Irish History and Irish Characte(Oxford: J. H. & Jas. Parker, 1861): 14.

11 NZPD (1861-63): 509.

172 FitzGerald (1818 — 1896) was an Anglo-lrishmars (fither was landlord of Kilminchy,
Queen's County, Ireland) of famous Irish ancestryfact he treasured. He was educated in
England at Bath and at Christ’s College Cambridgesre he graduated BA in 1842. In the 1840s
he wrote on relieving the Irish famine and was eisded with various notables, including
Gladstone, Lord Lyttelton, John Godley, and Rich@abden in the Colonial Reform Society. He
considered a scheme of fostering colonization ididrbut eventually became associated with
Edward Gibbon Wakefield, becoming secretary ofGhaaterbury Association in 1849. He was the
first to leap ashore from theharlotte Janén December 1850 at Lyttelton; the first supemtent

of Canterbury province in 1852, and moved the Adslren Reply at the first session of the
General Assembly in 1854. He was briefly MinisteNative affairs in 1865. He was undoubtedly
one of the most intellectually talented of New Zewl’s early parliamentarians. Mcintyre writes
that ‘he could be volatile and impetuous, but &isarming and persuasive’. A true ‘Romantic’, he
went on walking tours of Scotland and Ireland ie &arly 1840s, sketching the people he met. See
Edmund Bohan'Blest Madman" Fitzgerald of CanterbufZhristchurch: Canterbury University
Press, 1998); and W. David Mclintyre, ‘Fitzgeralmés Edward 1818 - 1896’ BNZB (1990).

173 Set out in full aNZPD (1861-63): 483-84.
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of the House in all its policy-making and law-makirnrThe House passed this
resolution’’* Second, that all laws passed by the House confaith the
principle of equal civil and political privilege®if all races. This resolution was
also pasself’® Third, that the ‘Mori nobility’ be represented in the Legislative
Council, in the House, and in the administratiortted Government. The House
divided 20-17 against this third resolutitfi.Fourth, that the same principle (of
representation) be respected in all subordinaisl&iye bodies and in the Courts
of law. Fifth, that the Governor bring the abovdi@es into operation with the

least possible delay. Resolutions four and fiveaneithdrawn'’’

Having moved the above resolutions, FitzGerald bega characteristically
grandiose oration. His first argument was that Wapolicy must be based on the
fact that Miori share a ‘common humanity’ with the British coists, rather than
on their particular characteristics or customs. abGrand true statesmanship,
implied FitzGerald, recognized this princigf&.This was the starting point of his
address and it largely dictated the nature of thelev If Maori shared a common
humanity then the answer to New Zealand’'s futurg la a policy of

‘amalgamation’ not of ‘disunion and severant@'.

FitzGerald took the opportunity to comment on thentdbutions of various
parties to the colonization project. He derided thissionary, and more so the
Home Government, opposition to colonization, sayimaf this ‘hostile’ attitude
had ‘created and induced a policy of disunion aedesnce between the two
races’. There had been, in effect, two Governmantse colony — one for the
colonists (the parliament) and one foadi (‘the absolute will of the Governor’).

He condemned the politicians ‘who thought thatranfof arbitrary government in

174NZPD (1861-63): 510.
178 bid: 510.
176 |bid: 513.
7 bid: 513.
178 |bid: 484.
179 bid: 486.
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the hands of a governor was a satisfactory ancggesdan enduring form of
Anglo-Saxon society®® — an expression that reflects the ‘Democratic deist’
discourse of a Saxon free spirit and its expressioa free constitution or self-
government® But, declared FitzGerald, ‘more sagacious mengpeed that the
time must come when the word “government” wouldyomlean the will of the
British inhabitants of these Islands’. He continlgdcritiquing the land policy of
Crown purchase, saying it had separated the r&zespeans lived in one part of
the colony, Mori in another. The ‘policy of disunion’ was furthgrovided for by
the power, in various versions of the colony’s QGiuagon and the 1852
Constitution Act, to create &bri districts in which English law would not apply.
FitzGerald was critical of the 1858 policy of Ricbmd as having this same

tendency®?

FitzGerald cited the intermarriage ofabti and English to prove that ‘there is no
personal antipathy or antagonism existing betwelee two races®® He
demonstrated some insight perhaps into the wayMlaati viewed the colonists;
‘He looks upon us sometimes even now as useful ameck, who make his guns
and blankets for him; but he has no personal rédpecis as a superior race, or
personal fear of us as an enemy’. Even so, sa@GErald, remarkable friendships
appeared to have grown up between the two raceshendnimosity between
them, even in the context of the recent Taranakj was considerably less than it
would be ‘between two English counties, or...betwéeo Irish factions, or
between two Highland clans’. This was further proohis eyes of the potential

for union between the two racté.

180 |hid: 487.

181 5ee n. 43 and 153.
182NZPD (1861-63): 487-88.
183 |bid: 487.

184 1bid: 486.
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Together with his emphasis on amalgamation, Fital@er great theme was
‘equality before the law'®® FitzGerald discussed some points with particular
detail. He was against the ‘village runangas [sibEcause they created uneasy
divisions of authority with the local Assessor’'suds, and risked confusing
legislative and judicial functions. He was not, lewer, against the larger ‘district
runangas [sic]’ per se, as long as they exercisedatthority of the Government
within that district, and so long as their juridthn was coextensive with their
geographic area. This reiterated FitzGerald’s con@bout different laws for
different districts based on different ownershiplarid or, as he expressed it in
this passage, different laws even within the saim@ict. He presented the idea
that one district could be made the district of Meori king, and the king himself
could be made the superintendent; hence, this &laistrict would be akin to a
province of the colonists, with the ‘influential iefs’ being members of the
runanga. In FitzGerald’s vision, therefore, it wast a question of who was
exercising the power (as the resolutions he wapgsiag reflect), so much as a
guestion of the law they were exercising: it mustHnglish law, exercised within
the governing system of the colonists. The greattpo instil into the Native
mind was ‘equality of all men in the eye of the lar there was something
superior to all authorities, ‘the abstract majestyhe law itself, to which all must
bow, from the Queen on her throne to the beggé#rdrstreets’. But he reasserted
that if the Government were to teach the Natives, they must ‘purify’ these
institutions from all taint of different laws, ddfent authorities and conflicting

jurisdictions'®®

185 Not FitzGerald’s exact phrase, but the esseneghaf he says.
186 NZPD (1861-63): 490-91.



55

Civilization by sword or suasion

FitzGerald made this speech at a time when Grey lieeh re-installed as
Governor for just under a yeH¥, Alfred Domett had just been made premier, and
Dillon Bell had likewise just been installed as Mat Minister'®® The first
Taranaki war, following the disputed purchase & Waitara, did not result in
any clear victory for either side. The Waitara sssamained unresolved. A state

of armed truce, rather than peace, reigfiéd.

FitzGerald was keenly aware of this context andoloured the language he
chose. His summation revealed this context mosliathp with soaring oration.

He cast before the House two possible futures: thegt win the confidence of
the Maori race, or they ‘must be prepared to destroy th&ut to obtain peace

the Government must go further than it had yet gofmu have never yet offered
the Natives that price which they will accept, argbt to accept — | mean free
institutions and equal laws with yourselves’. Offieis honestly, he said, but offer
it also with a warning that if they do not ‘uniteefr destiny with ours’ then ‘no
human power can avert their coming doom’. You mbst,urged, ‘absorb this
king movement into your own government’ otherwig®u will come into

collision with it’, which would lead to a ‘war ofaces’. You will be compelled,
said FitzGerald, as other nations had been beforelestroy the Natives; ‘of
course you will conquer; but it will be the conques the tomb. Two or three
years of war will eradicate every particle of azaltion from the Native mind, and

will elicit all the fiercest instincts of his oldisage nature*?® He went on:

87 He had arrived in September 1861, but did not thell Parliament again until July 1862, see
NZPD (1861-63): 390-92; Orang&he Treaty of WaitangiL60.

188 |n fact, the Domett Ministry had just been insdlin office that same day (6 August 1862).

189 See OrangeThe Treaty of WaitangiL59-60.

199NZPD (1861-63): 493.
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I am here to-night to appeal against so miserallénhuman a consummation.
We are here this evening standing on the thresbbldhe future, holding the

issues of peace and war, of life and death, irhands.

To the view of government through conquest he eeplivith ever intensifying
poetical rhythm, that great men would be able tawl fa peaceful resolution,
eschewing the ‘sword’. He cited ‘the great Cardiaal ‘the government of Him
who “taketh up the simple out of the dust andtliftthe poor out of the mire™. He
appealed ‘to you as citizens of that nation whidéaf to the predictions of the
sordid and the timid, dared to give liberty to BlEves’. He painted war as a last
resort stating that he did not want his son standihsome future time at the
monument to a dead race, blushing ‘with the igngnaffeeling that, after all,
the memorial of the Christian lawgiver is but capfeom that of the cannibal and
the savage’. In closing Fitzgerald advocated acgdhat would be in nature and

effect, a ‘Magna Charter’ for the dri people!™*

The British were keenly aware of other empires thatl shaped the world,
notably the Roman and the Greek empires. Theyifchthemselves with these
empires, especially the Rom&ti.The history of Britain itself was a succession of
conquests to varying degrees of geographic covaadenstitutional revolution.
The Britons had succumbed to the Saxons, excefheoperiphery. A portion of
the Saxons had succumbed to the Danes. And the awsrad absorbed the
Saxons, although adopting some of their institigtigmotably the jury systemj>

In this light, FitzGerald’s warning to his colleagithat unless they did not absorb
the King Movement they would come into collisionthwit, was realistic. If there
was any lesson from this history it was that thep&ior’ nation (or empire) took
control and any opposition to it was overcome.hi tustoms of the previous

inhabitants remained it was because the conquapmepted their continuance or

91 1bid: 494.

19235ee n. 136.

193 For an account of this see chap 8 of Hallafiew of the State of Europe During the Middle
Ages 505-731.
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because the conquered retreated to the marginsewhey lived in isolation.
FitzGerald’s comments can be construed as an exaohpfiatal impact’ thinking,

but ‘fatal impact’ should in this context be integfed in the light of the history
inherited by the British at this time.

Of course, there was much that was rhetorical inGérald’s speech. He painted
the options of peace and war in stark terms. Batettwas also considerable
humanitarian sentiment. He was clearly borrowingnfr the humanitarian
tradition that acted as a check on the excessesngire. Britain might be an
empire nation but that did not mean a rapaciougstrgmpire taking no account
of the interests of other peoples. FitzGerald'speality is also obvious here. His
biography reveals the way that he relished defimmgnents and sought to be the
one defining them?® Nevertheless, there is a real sense in which Eizi@
believed in the moral choice of peace or war and agvocating the former, if at
all possible. However, he saw peace as attainableibMaori were ‘absorbed’
or amalgamated into the British system. That polowld be for Miori a ‘Magna
1195

Carta’; 7 this reference is a clear indication that he wasvihg on the resources

of British history.

In following FitzGerald’s address, Dillon Bell demed, stating that FitzGerald
was really in agreement with the essential poli€yGmvernor Grey and the
present Ministry. While appearing to concur wittzBerald on the policy of the
union of the races under one law, he implied th&Gerald had overlooked the
distinct statements, from Wiremu Tamihana and sthihiat expressed a desire to

establish a separate nationality, making confiievitable**°

Bell argued that FitzGerald had mistaken the impbrthe 1858 legislation (the

Richmond legislation): it was ultimately about ag@hation, but it also

194 See Bohari;Blest Madman" Fitzgerald of Canterbury
195 The debates spell it ‘Magna ChartéZPD (1861-63): 494.
1% bid: 494-96.



58

recognised that all laws that applied to settlensdat not apply to Native districts,
nor was it necessarily a sound principle that the}’’ Bell explained (echoing C.
W. Richmond):*® that in other countries different laws existed different areas,
for example the law of Scotland was different frtmat of England within the
United Kingdom. Moreover, ‘there is special legigla in every session of the
Imperial Parliament for different phases of societyl for different associations
and traditions’. Bell went on to consider the ideat law was not ultimately
imposed; in Britain it had ‘grown up’. He declardtht recognition of British
authority came first, then over timeabti custom could ultimately merge with
British law!®® Days later, in a Ministry statement, Domett supgmbrBell's
statements on the ‘growth’ of institutions among tRatives rather than the
imposition of them, citing Burk& This reference makes explicit Richmond, Bell
and Domett’s Burkean paradigm. Amalgamation wasgie, but it would take
time. Bell’'s characterization of Richmond’s 1858Jebs was most probably a

correct one.

FitzGerald believed that while Bell had ostensifyreed with everything in his
resolutions, the Domett-Bell Government was not mittmg itself to actual
implementation. He stated that Bell used the suggbspirit of anarchy’ amongst
the tribes as a basis for taking an aggressivestamwards therf’ Bell had also
spoken of the ‘antagonism of raé&’.In opposition to this approach, FitzGerald
reiterated his main message that the Government ginves Maori privileges in
order for them to learn duties and responsibilitrest the reverse. The law was

paramount and must be enforced against all alike:

7 bid: 497.

198 See n. 141, although Richmond was comparing Bfiiglish law with that law adapted by
the colonists; but the basic idea of adaptatiouifferent circumstances, and, in other parts of
Richmond’s 1858 speeches, to different stageshases’ of civilization or society is also present
in Bell's articulation here.

199NZPD(1861-63): 498-99.
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This is the only thing which will solve the greaystery; we must get the adri

to recognize the idea of law — to have confidenceur laws: and one great
means to that end is to admit him into this Hoasel so to persuade him that, if
we make laws for him, he makes laws for himself alse for us. The time will
then shortly arrive when the adri will have a thorough and entire trust in our

laws, and we shall have no difficulty in enforcithgm all over the countr%??’

As an overall comment on this debate and FitzGeralelsolutions, Bell and
Domett's approach regarding the gradualist intréidac of British law
(amalgamation over time) could be interpreted ag»xause for passivity. Thus,
when the introduction of that law was opposed, @deer measures could be
justified in response. That was precisely how thingfolded with the Waikato
wars and ensuing confiscations. By contrast Fita@emwho was for immediate
amalgamation and universal application of Britiskwv,| appeared to uphold the
idea of Muori exercising real authority, as with his propdsalthe Maori King to
be made a superintendent of a province, providedvas British law he
enforced?® As a general comment on the policy context, tliees seem to be a
tension in the policy debates of the time betwedroducing local institutions of
self-government (designated by both Sinclair andnQe as a form of ‘indirect

ru|e1205

— in other words, Richmond’s 1858 policy), andngireg Maori some
measure of participation in central governmentifagitzGerald’s advocacy of

Maori representation in the Assembly and provinc@ateagnment).
A Romanticized Stadial History

To prove his point that amalgamation was alreadgractical reality, being

outworked in New Zealand society in spite of ‘aippbf disunion and severance

293 |hid: 509.

204 5ee again, Fenton’s comments, at n. 100.

205 5ee SinclairThe Origins of the Maori War97-98, who notes the importance of the struggle
for power between McLean and the Responsible Ministnd OrangeThe Treaty of Waitangi
162, although Orange is here referring to Greytemapted application of the 1858 Acts, in the
absence of a Stafford-Richmond Ministry and posits#va.
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on the part of our Government’, FitzGerald listeduanber of factors to illustrate
that Maori had already adopted ‘our manners, habits, amstoms’. These
included material things, (European animals, ctaghtools and luxuries such as
sugar and tobacco), and immaterial things, notabky Maori adoption of
Christianity, which FitzGerald referred to as oné the new ‘intellectual
conditions’ of Miori existenceé’® Stadial theory, especially under the influence of
nineteenth century political economy and utilitarsan, tended to emphasize
material changes as key to societal developmenpanticular the growth of
agricultural and commercial economies. Commeramalety was ‘polite society’
although paradoxically, because self-interest wagphasized as the leading
human motivation, laws existed to restrain thatiseérest (and at the same time
‘maximise pleasure and minimise pain’). Laws weeede less a reflection of the
customs, habits and manners of a people (to boFiteGerald’'s words) than a
product of positive legislative intervention toeft change and keep self interest
in check. The Romantics (Carlyle, Coleridge ancerghreacted to this utilitarian
‘mechanism’ and articulated a broader vision of huomature and potentiality in
which the sympathies, the imagination and the dtaravere to be cultivated
through arts, religion and educatith.J. S. Mill was famously influenced by the
Romantics, which softened the hard edge of hisoBbphic Radical upbringing;
and he was to make the distinction between civibra‘in the narrow sense’ of
material and institutional (external) change andlization in the wider sense
which included individual (internal) cultivatid®® There is a sense in which
FitzGerald’s conception of civilization and his ¢armge can be seen as sharing in
this Romanticism. He emphasized the importancelofs@anity and, as it were,
internal change: ‘...how readily [the @dri has] grasped the mysteries of a lofty

faith, and to how great a degree [he has] accomtaddhis conduct to the

206NZPD (1861-63): 486.

207 see Colin Heydt, ‘Mill, Bentham and 'Internal Guk", British Journal for the History of
Philosophyl4 (2006): 275-301.

208 See John Stuart Mill, ‘Civilization’ iThe Collected Works of John Stuart Miéd. John M.
Robson (Toronto: University of Toronto Press, 191336)): para 493.
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requirements of his new belief.2%® He also spoke of one of the ‘intellectual’
causes of Mori ‘decay’ (or why their advance in civilizatioratt been checked);
he surmised that they were aware of their infegosition while longing for
something more, yet not knowing how to attain ibn€erning this situation,
FitzGerald likened Mori to children: ‘They are growing, and we have not
provided for their growth’. (According to FitzGedal the ‘food’ that the
Government should have been feedingoll was new institutions. He implied
that this explained the Land League and King Mowemje® Richmond had also
employed the metaphor of raising and educatingilel,H a common analogy of
the stadial view of history where nations were Init infancy in terms of
civilizational development. But FitzGerald’s refeoes to ‘intellectual’ changes
in Maori society demonstrate that his conception oflie&iion was some way
removed from a narrow materialist version of sthdestory and political

economy.

Richmond had also said that the King Movement dit develop from a desire
for law, but for a separate nationality. FitzGeralgreed that &bri wanted a

separate nationality:

But is not this pining for a nationality the offapg of a desire for law and order?
Is not the desire for a higher political and sociejanization the very soul of
nationality? Is it not the want of all that machip&vhich is involved in the idea
of the word “nation” which is the very charactadsdf savage tribes as opposed

to a nation.

FitzGerald hailed this pining for law and instituts of nationhood as a ‘great
sign of growth in their national life’; at the sartime he bemoaned the failure of
the Government to perceive this at an earlier tifis.answer was, once again, an

amalgamationist vision declared in lofty tones: éTNatives wanted nationality.

209NZPD (1861-63): 485.
219 pid: 488-89.
21g5ee n. 113.
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Say to them, “Accept our nationality, accept aHaher and nobler nationality
growing up around you than any which you can créatgourselves™?*? Again,
this language of organic growth of constitutionsl arational institutions was

reminiscent of Burke.

Saxons, Celts and Victorian ‘fusion’

Towards the beginning of his speech, FitzGerald ecaserned to establish that
legislators must not forget ‘those great elemeffitsuman character common to
all men in virtue of their common humanify® He next discussed some ‘general
outlines of Miori character’, to a degree reminiscent of Richm®i858 address,
and which encapsulated FitzGerald's idea that tisitutions the Government
may wish to fashion for Bbri must be based on an appreciation of their ggner
character — though not their specific traditionscostoms. FitzGerald noted the
great ‘capacity’ of Mori ‘for intellectual and social improvement’, «ig their
grasp of the Christian faith, their aptitude fonwoerce and industry (in spite of
their  ‘constitutional lassitude’), their ‘generousand courageous
disposition....strong and vivid imagination, consatd@e power of reasoning,
great political aptitude, and great diplomatic cafya He cited recent speeches
and letters ‘that would have done justice to ampjaitnatist in any country in the
world’. Maori were, furthermore, ‘a remarkably justice-lovipgople’; FitzGerald
objected to comparisons with Algerine corsairs @hihese pirates, saying these
people committed crimes all the while knowing ‘tigind law’, whereas if the

Maori opposed the colonists it was because ‘he bediéne is right®*

FitzGerald clearly based his policy propositionsjoag other factors, on his
assessment of Adri character. He identified in &ri traits of both the Celt and

the Saxon, implying that, just as the British wexrecombination of Celtic

212NZPD (1861-63): 488-90.
213 bid: 484.
214 bid: 484-85.
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characteristics (‘constitutional infirmity’) andason characteristics (‘power of
bargaining and making money’), soabti shared these same characteristits.
He was patrticipating in a discourse on nationatattar common in the Victorian
age — amongst not only English but also French athdr European thinkers.
FitzGerald’s appraisal of Bbri character, as already noted, bore some close
similarities with Richmond’s appraisal in 1858. Ritond called them ‘a
reasoning and reasonable people’, while FitzGeradted their ‘considerable
power of reasoning’. Richmond sawabti as ‘by nature venerators of law’, while
FitzGerald stated that Mri were a ‘justice-loving people’, disagreeing hwitou
only when they believed they were right. Richmomdcpived that ‘the structure
of their society is aristocratic, verging upon denadic.... they have always been
accustomed to debate their affairs in popular abBesy comparing with
FitzGerald's observation of the ‘great diplomat&pacity’ of Maori and their
‘independent capacity of weighing motives and ati6*® Of the two speeches,
FitzGerald’'s exposition was the more detailed. Hgpleasized Mori commercial

aptitude, which Richmond did not.

More important than any particular similaritiesdifferences between Richmond
and FitzGerald was the fact that they based theiicy propositions on
comparisons of national character. Of note was tigdeintification in Miori of
character features belonging to themselves. ThariMOther’ was a reflection of
the national ‘self’ they once were. While FitzGerddad emphasized ‘common
humanity’ as the basis of his policy, with manytleé features he discussed being
quite generic, his ascription of Celtic and Saxeattdires to Mori corresponded
with Richmond finding ‘Teutonic’ qualities in &bri. Richmond did not include
Celtic references, and this may be a reflectiohisfEnglish heritage as opposed

to FitzGerald’s Anglo-Irish background.

215 |pid: 485-86.
218 |pid: 485.
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FitzGerald’s reference to #ri having both Celtic and Saxon characteristics wa
significant for it articulated an important theme Victorian thought: the
desirability of combining the Celtic and Saxon pespwith their different, but
what were considered complementary, characters fadien of diverse national
‘spirits’ was the central idea, with Victorian dissions focussed on the Irish and
the French, both considered Celtic or Gaelic. TB611citation from Goldwin
Smiti#*” (in the epigraph of this chapter), clearly illases this Victorian
discourse. One feature of this discussion (a ‘conptaxe’ of the time, according
to Georgios Varouxakis) was the attribution of feime qualities to the Celt and
masculine qualities to the Teuton or SakbhFitzGerald’s notions of Mbri
‘constitutional infirmity’ (or lassitude) may be @flection of this. Or it may
reflect a more generic stadial discourse concerharparian races being languid
(only exerting themselves in small bursts duringnting or warfare).
Alternatively, it may reflect the influence of M@squieu and his discourse on the

effects of warm climate on characfét.

Varouxakis takes issue with post-colonial scholam® dismiss the language of
Celtic and Saxon racial fusion as merely a jusitfan for unionist policies or
Irish subjugation. He says that such a rigid orawarinterpretation would be to
‘impoverish our understanding of Victorian thougheparably’, one reason being
that these ideas of racial diversity and fusionensrbjects of serious intellectual
discussion at the time. Among others he cites MattiArnold, Mill, Walter

Bagehot and Lord Acton as proponents of these jdmas identifies Guizot as

influential 22°

27 Regius Professor of Modern History at the Univgrsf Oxford from 1858-66.

218 vvarouxakis Victorian Political Thought on France and the Frénd0-14.

219 5ee also Richmond’s comments at n. 134.

220 yyarouxakis, Victorian Political Thought on France and the Frénd0-14. The reference to
Guizot is toThe History of Civilization in Europ€l828), probably a reference to Guizot's theory
about civilization being a product of combined Rom&hristian and Germanic/barbarian
elements.



65

Although diversity was important, Varouxakis aldmows how most Victorians
believed in the superiority of their Teutonic (@®n) civilization and polity over
that of the Celtic French and Irish, sharing, ‘witlore or less extremism’ E. A.
Freeman’s ‘Teutomaniac’ attitudes towards theserothhite race$” This is
consistent with the discussions on Saxonism abbwed Acton expressed a
widely held view when he wrote, in an 1862 revieivGnldwin Smith’slIrish
History,?* that the French had ‘exhibited to the world anarapeled political
incapacity’. The Irish and the French, as Celticesa were therefore viewed as

inferior to the British in this respet®t’

It should be noted that Acton’s comments were medehe same year as
FitzGerald's and in an environment where Celticapals and comparisons were
the ‘stock-in-trade of Victorian national charactlegy’.224 If Victorian thinkers
often took such a view of their Celtic neighbouten where did Mori stand in
the equation? It is in light of these currentshafught that FitzGerald’s attribution
of Saxon and Celtic traits toadri must be placed. To ascribe tadi any Saxon
attributes is presumed to have been a significamptiment. And for FitzGerald,
with his Irish heritage, perhaps the ascriptiorCettic traits was something of a
compliment as well (overlooking the immediate dgdimn of ‘constitutional
infirmity’). Of course, it also served a definiteetorical purpose in his argument

for the amalgamation of &bri and British.

This discourse on nation and race, or national agdtar, should not be
underestimated as a language of identity or asanmeful category of political
analysis. The assessment of similarities in nati@haracter traits provided a

basis, or at least a political justification, fgupdying particular policy arguments.

221 pid., 114.

*2gee n. 170.

223 John Emerich Edward Dalberg Lord Acton, ‘Mr. GoldwSmith's Irish History in The
History of Freedom and Other Essaysd. John Neville Figgis and Reginald Vere Laueenc
(London: Macmillan, 1907 (1862)).

224y arouxakis Victorian Political Thought on France and the Frénd14.
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In FitzGerald’s case, this was the argument thatorM were capable of
participating in both central and regional governme\long with Varouxakis,
Stapleton also notes the importance of the conegptation’ among Victorian
intellectuals after 185¢/> While the Saxonist discourse was essentially smait
one, in which the English were envisioned as theceledants of a band of
independent warriors, in FitzGerald's case theyobex commercially gifted
individuals. To FitzGerald, commercial aptitude wase critical illustration of
Maori capacity to join the new nation of British colsts. He did not fear Bbri
aspirations for a distinct nationality. Rather hevghis as an opportunity to invite
them to become part of the new British nation. Afthough FitzGerald's Celtic
comparison could be construed as negative, thec@laracter was also seen by
contemporaries as variously possessing a certadetip quality, rhetorical

226

ability,??® and ‘great individual energy®’ even if it was incapable of deriving

enduring political freedoms. But adri had both Saxon and Celtic traits and this
meant they could be brought into history by a pob€ amalgamation. Just after

he had made the Saxon and Celtic comparison, FigédéGasked the question:

is the Miori a man capable of being raised to the same ofrdivilization in
which we stand? and the answer | give is that, kewere may be blinded by the
unfortunate antagonism of our position, posterit}y derive sufficient from the
history of these times to decide that thaokl is a man who might have been and
ought to have been raised to that stage of cifiimawhich we ourselves

enjoy...228

2% julia StapletonPolitical Intellectuals and Public Identities in iBain since 185QManchester:
Manchester University Press, 2001): 24-27.

226 These two qualities described by Smitish History and Irish Characterl1.

221 3. S. Mill, ‘Considerations on Representative Goweent’ in The Collected Works of John
Stuart Mill, vol. XIX, ed. John M. Robson (Toronto: University Toronto Press, 1977 (1861)):
para 190. This quality, said Mill, ‘though less fistent and more intermittent than in the self-
helping and struggling Anglo-Saxons, has neverfiselmanifested itself among the French in
nearly every direction in which the operation ddithinstitutions has been favourable to it'.
228NZPD (1861-63): 486.
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From a twenty-first century perspective it is eagy label policies of
amalgamation as merely the ethnocentric agendapaflement blinded by self-
interest. Perhaps that would be a complete degwrigf some Members. But
FitzGerald spoke with the assurance that this Wwasonly objective that would
enable Mori to share in the fruits of European civilizatiohhe desirability of
European civilization was something that FitzGeratbng with most of his
contemporaries, clearly took as normative. And bBkelbed amalgamation was
already taking place, in view of the adoption bydv of European values and

goods??*

229g5ee n. 206.
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PART II: HISTORY AND LAND
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3. Richmond’s 1858 Policy:
The ‘Growth’ of British Tenure& Native Territorial
Rights

‘It [the sale of lands at a price] was a benefighéck upon the tendency of a
population of colonists to adopt the tastes antinations of savage life, and to
disperse so widely as to lose all the advantagesoonfmerce, of markets, of
separation of employments and combination of labour

John Stuart Mill (1848F°

‘Very few of the Natives were as yet ready for thavilege [of individual titles],
for it was a matter of experience that the old Wattommunistic title would
grow over even Crown grants, thus showing thatNhé&ves did not yet, as a
race, appreciate the rights conferred by a letjal’ti

Christopher William Richmond (15 June 1858).

Conjoining Pre-emption and Direct Purchase

On 1 June 1858, Richmond moved for leave to brntpé third Bill of his Native
policy, the Native Territorial Rights Bif? On 15 June, during the Bill's second
reading, he added further remarks in clarificatadrthe Bill's purpose$® The
first purpose was to establish a voluntary regisfriNative title, where rights to
land might be registered. The second was to all@vGovernor to issue Crown

grants to Natives. The basic character of the\Bds to provide an intermediate

230 Mill, Principles of Political Economy with Some of Thajplications to Social Philosophy
624.

#1NZPD(1856-58): 527.

232 |bid: 474-76. There was also the Bay of Island&l&@aent Bill, which involved a type of a
model settlement, incorporating both a Maori anleha populace. This Bill was to apply to the
circumstances of a ‘mixed district’, ‘where Nativasd Europeans were jumbled up together in
variable proportions’. According to Richmond, tBay of Islands needed a settlement ‘in which
Natives and Europeans could meet upon absolutelglégrms, and be governed in reality by the
same laws. This would go far towards raising theleldistrict from the stagnant, unprogressive
state into which it had lapsed’. SdgPD (1856-58): 515.

233 |bid: 526-28.
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stage between Native communal or ‘communisticé téthd British individual fee-

simple title.

The first part of the Bill provided for the issué smple certificates of title to
individuals (issued by the Governor in Council).e$h would operate to confirm
and define Native rights to particular allotmertkey would not translate ‘Native
title’ into Crown or British title. That was the gaose of the second section of the
Bill regarding Crown grants. These grants mightalienable or inalienable to
Europeans. The reasons for making some of thesésgralienable are discussed
below. As for the alienable grants these would ceritle a caveat that on sale of
such land the European purchaser would be reqtirgay 10 shillings an acre
into the Treasury. This system would, in time, aepl the system of Crown
purchase (or pre-emption) followed by sale to settht an increased rate, with
the sale proceeds paying for public works and dal@dministration (referred to
below as the ‘Land Fund’). Richmond was carefuday that this new system was
not the Government’s preferred method of settldisiaing land, but that if it

worked well then “facilities in this direction mighe extended®>*

There emerged in the debates on the Bill an argum@mcerning the relative
merits of Crown purchase and individual settlerchase from Natives. These
tensions dated from the Treaty of Waitangi, andiskae had attracted discussion
within Parliament at least as early as 1856This debate recalled the larger
guestion as to how colonization should take plagbether systematically
(usually associated with Crown pre-emption) or ustsyatically (usually
associated with free-market or private enterpresk-$ettlement). Richmond’s
proposed system of direct sale to Europeans lagatre in between systematic
and unsystematic approaches: systematic in thaivéNaitle would first be

determined and the European purchaser would paghilings per acre, but

234 bid: 475.
%% pid: 335-36 (LC), 352 (HR).
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unsystematic in that it would open up the markdhland speculator, as before

the Treaty of Waitangi.

Mindful of Imperial concerns and interests, Richmiotook care to position
himself in the systematic colonization camp: ‘... fathout a Land Fund orderly
settlement of the country and the advance in eaiion of the inhabitants was
impossible’. In support of his position he citedotwuthorities. The first was
Chief Justice Matrtin in the case Diie Queen v Symon{s347) who maintained,
according to Richmond, that ‘colonization was aterabf national concernment
and should be left in the hands of the Governm&hich was alone capable of
dealing with it successfully’. The second was ‘tpatlosophical writer, Mr J.S.
Mill’, apparently for the same proposition, althdéuthhe debates do not record that
Richmond quoted any particular passage of KfliThis was not the last time
Richmond cited Mill. About ten days later, in ars@siated debate on the Bay of
Islands Settlement Bill, Richmond again stated tlatwas strongly impressed
with the opinion that colonization ought to be sysatic, and therefore the work
of a Government’. The debates simply record: ‘(Hgre honourable member
quoted to that effect from the works of John Stiiit)’. > It is very likely that
the work Richmond was referring to was Mill'Brinciples of Political
Economy?®® which first appeared in 1848 and went through mimer of editions
over the succeeding yedrs.Towards the end dPolitical EconomyMill dealt
with the ‘grounds and limits of the laisser-fairenmn-interference principle’ and
in this section argued that colonization was onetl# matters in which
governments may legitimately interfere or, morerectty, promot&*® Mill
employed the rationale of political economy to ewpl the necessity of

colonization being undertaken by government ‘or $iyme combination of

2% |bid: 475-76.

37 |bid: 516.

Z8Mill, Principles of Political Economy with Some of Thépplications to Social Philosophy

239 seeAutobiography 178-79.

%491t is also well known that, in the Indian contefxg supported the government of India by the
East India Company, rather than the Crown, see, JBlanbarian Thoughts: Imperialism in the
Philosophy of John Stuart Mill’: 612.
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individuals in complete understanding with the goweent’. The key problem

was how to make colonization self-sustaining anglemthe efficient deployment
of both labour and capital in the new lands. Asdhswer to this dilemma, Mill

cited approvingly Edward Gibbon Wakefield's scheaféputting a price on all

unoccupied land, and devoting the proceeds to aetndgr. If this mechanism was

not in place, then emigrants could too easily obtand, leading to the dispersal
of labour rather than its concentration in settleteeHe believed the latter was
necessary if the prosperity of the settlement vadd attained. If those with
capital knew they could procure a labour force ttiegy would invest in land and
industry. The proceeds from the sale of land tg¢Heapitalists’ could be used by
the government to fund further emigration. The imement of government was
thus central to the scheme, in particular settimg price of unoccupied lands,
preventing squatters and reinvesting the procetdale in emigration expenses.
The reasoning of political economy, and underlythgs, stadial history, was
clearly seen in Mill's argument (in the epigraphtbis chapter) that placing a
sufficient price on land would ensure civilized aoercial settlements

characterised by the combination of labour. In edaoce with the basically
materialist focus of the stadial picture, the ‘sgvédife’ was here equated with a
mode of existence or subsistence — that is, anttlesevandering existence, in

contrast with a settled civilized oA&.

In his discussion of colonization generally, Millade this recommendation: ‘It
would therefore be worth while, to the mother coynto accelerate the early
stages of this progression [the exponential ineaedsmigrants], by loans to the
colonies for the purpose of emigration, repayabtenfthe fund formed by the
sales of land’. Similar arrangements applied in N&saland. It was this that
made Richmond wary of undoing Crown pre-emption gletely. He explicitly

acknowledged that it was the Crown’s right of pnepdion which was the real

source of the Land Fund — ‘the goose which laidgblkelen eggs’. Furthermore,

241 Mill, Principles of Political Economy with Some of Thapplications to Social Philosophy
622-26.
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the Land Fund had been used as security for loans the Imperial Government
and this ‘goose’ could not be ‘cut...open’ withoueaching that contract. In any
event, the Imperial Government was not likely gkrits security by forgoing its
control of land purchase, and with it, substantahtrol of Native affairs.

Richmond’s home audience at the Colonial Officeakey to understanding the
context of this debate and why he was so carefdetd with these concerns. ‘It
would be necessary to reserve the Act for the Ragakent’, said Richmond,

something he had not troubled to apply to the foriwe Native Bills**?

Richmond'’s careful positioning on the Bill was, hewer, of little effect. The

Native Territorial Rights Act, passed by the Gehéssembly, was disallowed
by the Home Government. In his despatch to GoveBwe Browne, the Earl of
Carnarvon identified a number of objections. One et if the Natives resisted
a decision of the Governor in Council on titles,ulebthe British Government in
that event be expected to support the colonial goeent; and if not, would the
Natives respect a colonial government that was pes to enforce its own
decisions? Carnarvon clearly supported the curtentl purchase system of
Crown pre-emption and envisaged the colonial gawemt purchasing

‘territories’ rather than individuals purchasingoperties’, and that within those
territories European law would prevail, while ontiMa lands remaining unsold,
Native ‘usages’ would continue to apply. Ultimatdhg was not prepared to
countenance a transfer of authority over Nativeaiedf from the Imperial

Government to the colonists, as the Act proposedstdted that for the sake of
the colonists, the Natives and the Imperial autles; the present chain of
command must remain in place so that the goal offidete civilization and

consolidation of the Native race with the EnglisbldDists’ could be effected. As
long as the British Parliament remained responditMehe Military and Naval

protection of the Colony and the better manageroénhe Native race, and the

related expense of this, they must remain resptnib Native affairs. This was

242NZPD (1856-58): 476.
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an issue ‘intimately connected with the securitytta Colony, the justice due to

Native claims, and the issues of Peace and W4f .itée

Carnarvon’s despatch of 1859 illustrated the tenoglesf Crown policy at this

time towards the Natives developing in separatéidis, employing their own

customs or ‘usages’, until such time as their ed state allowed for their
amalgamation or ‘consolidation’ with the colonistie connections between this
and land policy or systematic colonization are leattlers should not be allowed
to purchase directly from the natives, as this woldad to a confusing
‘intermixture’ of European and Native lands. Thev&mment must continue to
lead the project of colonization. Only in that weguld Native territories remain
distinct from European territories, allowing Nativeisages to subsist'.

Amalgamation was the ultimate objective, but in @rewn'’s vision this involved

the continuation of a ‘Native protectionism’ policjhis was in marked contrast
to FitzGerald’s vision of amalgamation, in which bendemned the policy of
keeping Native and English land areas distinct vditierent systems of law
(FitzGerald’s conception of Native title is furthgelineated in the next chapter).
Richmond attempted to maintain Crown pre-emptiothasbasis for ‘the regular
and orderly occupation of the lands of the cold{’while at the same time
providing a mechanism for direct settler purchas@h his organic or Burkean
view of law, Richmond saw Native tenure as gragualbdifying itself to British

forms through wise legislative intervention (thouglbt imposition). Hence,

amalgamation for Richmond was probably more imntediaan in Carnarvon’s
picture, but definitely less immediate than in G&zald’s. FitzGerald also used

Burkean language in speaking about Native custamh&d a less gradualist view

243 AJHR (1860): E-No. 1: 36-38. Alan Ward writes that tative Territorial Rights Bill was ‘a
serious attempt to meet the needs of all partiesith Sinclair was less approving, seeing it as an
expression of trader and settler wishes to proleure from Maori more easily. See Alan Wakgh
Unsettled History. Treaty Claims in New Zealand &p@Vellington: Bridget Williams Books,
1999): 123-24; and Sinclaifhe Origins of the Maori War98. See also Ward, Show of Justice.
Racial 'Amalgamation’ in Nineteenth Century Newlded , where Ward emphasized the basic
amalgamation objective of the Bill.

244NZPD (1856-58): 475.
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of customary change (as the next chapter will erajniThis illustrates that to
some extent these languages were malleable anduseidid not mean that a
particular policy outcome would be advocated. Theglage of Baconian
experimentation was used by Richmond in introducithg Courts and
Regulations Bill$** it remained in presenting the Territorial Rightd Bnd was
combined with stadial language: ‘...he would remihé House of the purely
experimental nature of the measure, - and, indeeds the greatest experiment a

Government could engage in, that of elevating alevhace’>*®

Legal Change through Customary Change

In issuing certificates of title to &bri and laying the foundation of a complete
registry of title throughout the country, Richmotimbught it ‘might be possible,
without extinguishing the Native title, to modify insensibly with a view to its
ultimate commutation into English titlé*’ Richmond was critical of those
against individualization of title who said thattovernment should wait until
Maori understood and appreciated British ffvHe was also critical of those
who wanted immediate conversion of Native titlfde-simple titles as it would
raise various difficult questions relating to thewl of legitimacy, marriage,
inheritance and a number of others: ‘...the Goverrinveished to introduce
measures that would take root in the country amdvgand therefore they were
not going to propose any such sham’’This language was suggestive of
Burkean or common law constitutionalism. Law wagamic, modifying itself to

the local situation but without its fundamentaless= changing.

245 |bid: 442.

2% bid: 527.

47 |bid: 474.

248 Consider George Clarke and Lord Stanley’s viewigsi by Richmond, see n. 84. By contrast,
those who wanted immediate conversion of titlesrehmobably those more likely to agree with
the 1844 Report of the Select Committee of the dafsCommons, see n. 86, which called for
immediate application of British law to Maori.
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76

Individual property heralded the creation of lawpimtect that property. Since
Maori did not have individual property, no court @M could decide questions
arising between Ebri themselve$>® The reason was that courts of law only
recognized legal objects or things; a communidfie was not a thing at law and,
moreover, was not capable of being ‘owned’. Therefd it could not be defined
in accordance with British legal forms it could roe protected, as it did not in
any real sense exist. Richmond did not delineaseptisture but it was inherent in
his conviction that Mori property was not cognisable by courts of lawefe was,

in fact, a declaration to this effect in the Billhis, he believed, was the state of
the law at that time, ‘for settling a title by dggmn was a method unknown in
English law-courts, and was a matter which wouldzpel the big-wigs..?*
What exactly he meant by ‘digestion’ is difficutt tlecipher. It may have meant
that, since there was no ‘digest’ or methodical suany of Native title, to carry
out a process of compiling such a summary by @&seai particular cases would
not be an appropriate way to ‘settle’ the natureéNafive title or disputes over
Native title?® This was the reason why Native courts were prapaeseler this
legislation, to determine rights to property angpdites over those rights. On the
other hand Richmond suggested that while the noocmaits of the colony were
not able to adjudicate on disputes between Natweserning land, they might be
able to protect Native lands from Europeans onbtss that Native rights were

253 Richmond took a

protected by the Treaty or the law of natiojus (gentiun.
neutral stance as to the basis afav rights — whether the Treaty of Waitangi or
the law of nations — but he did say that he bedetree Crown’s right of pre-
emption stood on the same grodfitiTo summarize these points, Richmond saw

the property rights of a native people as a mditween the Crown and the

%0 |bid: 474.

251 |bid: 527.

%2 A ‘digest’ is ‘(a) a methodical summary esp. ofbady of laws. (b) the Diges) the
compendium of Roman law compiled in the reign oftihian (6" c. AD)": Della Thompson, ed.,
The Concise Oxford Dictionary of Current Engli€dth edn; Oxford: Oxford University Press,
1995).

253NZPD (1856-58): 474-75.

#*|bid: 475,527.
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particular people concerned. In other words, Napveperty was governed by
treaty or by the law pertaining to nations gengrallhis was at least partly
because Native land customs were not those whighdbrdomestic courts of law
could recognize as they did not fit into any of thailable categories of English

property law?>

Carleton challenged Richmond on his comments conggithe basis of Crown
pre-emption. His arguments are worth reviewing beeathey demonstrate the
range of views on the subject of Native land ti@arleton argued that Crown pre-
emption could not be based s gentium(by right of discovery or occupation)
in the North Island because of the Treaty. Butdheas also the problem, he
continued, that in the North Island some tribes haidsigned the treaty. Carleton
was implying that the Crown had no rights in thesses, either by Treaty,
because these tribes had not signed, gugyentium because the North Island
had never been taken possession of by either disgar occupation. Carleton
appears to have believed that the Treaty, as &ytodacession, superseded a
generic law of nations such that the generic rofediscovery or occupation did
not apply. This provided some foundation for higusment that Fitzroy’s relaxing
of the Crown’s pre-emptive right was well groundexpecially when many
Maori were calling for this. That is to say, it prded the basis for an argument
that direct settler purchase fromadti was a legitimate legal option. That did not
mean however that Carleton was advocating for tiieeewaiver of pre-emption,
substituting for it an unregulated free market iaokl land purchases. He denied
this. Instead he applauded the Government for fieceproposing what he had
‘for so many years’ advocated: a voluntary systeimregistration whereby
Natives who could prove their ‘individual right' witnl be able to buy and sell
with European$®®

5% Richmond'’s view was essentially that of Henry Sésjeconsidered in chap 5.
6 NZPD (1856-58): 528-29.
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Richmond’'s speech also noted opinions expressethenTimes newspaper
concerning the Natives becoming like the gipsie&€wfope. He did not believe
these fears had any ‘substantial foundation’, h@weav was the duty of the
Government to protect against such a possibilityeyl would do so by the
mechanism of making some Crown grants to NativaBenable. If this was not
provided for, there might ‘grow up’ such a gipsyasd of ‘wandering vagrants’,
‘without fixed habitations, and uninfluenced by s$leoprinciples and institutions
which would gradually civilize them, and preparerthfor the enjoyment of their
rights and privileges as British subject¥’Hence, settled communities were
viewed as harbours of civilization, outside of whigeople would drift without
the civilizing influences of law and ‘fixed habiians’. Richmond conceived of
this settled state as a prerequisite fogoNl in becoming British subjects and
enjoying their same rights and privileges. Thesefarther elaborations of stadial

history, the history of civilizatio”>®

In a fascinating passage Richmond linked togetheperty law, civilization and

cultural ‘habits’:

The Natives were not yet prepared for British tenwhich implied a degree of
civilization these people had not yet attainedvds a matter of experience that
Native title had a tendency, as it were, to growraaven lands which had been
granted by the Crown to theadris. The mere issue of a Crown grant to a Native

did not do away with the habits of communiSh.

In this passage (and in the epigraph at the bagnaef this chapter), Richmond
spoke of tenure as a matter of cultural recogniéind practice — in other words as

a customary entity. In another place he referretthi old Maori districts, where

257 [hid-
Ibid: 475.
8 gee, at n. 116, Richmond’s discussion of thesfestshin relation to the other legislation of his
Native policy.
%INZPD (1856-58): 474.
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aboriginal manners and laws were yet in full for®&'He also argued that it was
the business of Government to see that the halécaspulation became
Europeans ‘in their habits and in the settlemerthefr lands?°* (William Daldly,

in a debate on the Bill, pejoratively referred te t'evils’ resulting from the
Natives’ ‘tribal habits?®¥) Maori custom, Richmond acknowledged, was
communal and would only support a communal formaofl tenure. A foreign
law could not immediately transform this custompractice. It would have to do
so gradually. Hence any attempt to impose Britisé $imple tenure on adri
would not work and should not be attempted. Sugieee of legislation ‘would
be entirely inoperative and so become virtually eadi letter?®®> Once again
Richmond spoke in a Burkean or Tocquevillian margmrcerning the nature of
law. He saw a need for law to be supported by custba new legal regime was
to be introduced it needed to recognise that cushust somehow change with it.
It was not a question of simply creating the appede statute. Using an earlier
Richmond phrase, the role of law was to ‘inducés thange, not somehow effect
it by positive legal fiaf®*

Political Economy as Normative Discourse

The epigraph from J. S. Mill at the head of thiggter is included for a number
of reasons. First, it shows how notions of savagegye quite easily applied to
Europeans as a description of their actual physioade of existence or
subsistence. Second, it suggests the ways in wstaiial theory and political
economy undergirded the project of colonizationcdionists were not to be
scattered upon the landscape, as stadial theongag®d ‘savages’ to be, then
government needed to direct colonization. It dig thy purchasing territories

from indigenous peoples (or otherwise acquiring acapied lands) and then

260 |pid: 515 (in a related debate on the Bay of Id&aBettlement Bill).
261 f .
Ibid: 528.
262 hid: 476.
263 pid: 528.
2435ee n. 143.
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selling those purchased lands at a ‘sufficient grito enable the correct
proportions of capital and labour in a new colofilyis was Wakefield’s theory of
systematic colonization, inspired in turn by hisadig of the classical
economist$®® Third, it demonstrates a fact concerning projesftssystematic
colonization and, to a large extent, colonizatiorgéneral: that it was concerned
with the settlement of European populations in teavds and treated the presence
of non-European peoples as largely a secondaryidsmasion. After all, these
new settlements were to take place upon ‘unocculaied’. If necessary, lands
could be purchased. Peter Gibbons is critical stiohies that assume the presence
of Europeans in the lands of indigenous peoplesimative or unproblematfé®
However, the discourses of savagery and civiliratad unproductive wandering
vagrants and productive, developed commercial 8esjewere the normative
narratives of the colonists. There were debatesesguite vociferous, concerning
these issues. The missionary or humanitarian badyit earlier times despaired
at the notion that the Crown could automaticallgusmse ownership of the waste
or unoccupied lands by virtue of its sovereigfiyThey knew that Aotearoa or
Niu Tireni (New Zealand) was essentially dividedwreen the tribes, with some
areas having overlapping claims. But although maidynot accept the Lockean
theory of labour as grounding rights of propertyland, many would not have

guestioned the concept that unoccupied land wasrodoptive land and

%5 For Wakefield’s definition of ‘systematic colontitan’ see Edward Gibbon Wakefield, View

of the Art of Colonization, with Present Referetzehe British Empire; in Letters between a
Statesman and a Colonigtondon: John W. Parker, 1849): 16. See also ¢hdpr further
discussion of Wakefield.

266 Gibbons, ‘Cultural Colonization and National Idéyit 14-15.

287 |n particular, in response to Earl Grey's despaittDecember 1846 to this effect. See for
example, William Williams to C.M.S., 12 July 184i,Frances Porter, edlhe Turanga Journals
1840-1850. Letters and Journals of William and JaNéliams Missionaries to Poverty Bay
(Wellington: Victoria University Press, 1974): 43%; Selwyn to Henry Williams, 30 June 1847,
in Hugh Carleton, ed.The Life of Henry Williams, Archdeacon of Waimatel. 2 (Auckland:
Wilsons & Horton, 1877): 153-55; and William MartiEngland and the New Zealanders. Part I.
Remarks Upon a Despatch from the Right Hon. EadyGto Govenor Grey. Dated Dec. 23. 1846
(Auckland: Bishops' Auckland, College Press, 188%)43 in particular, which argues against the
(Lockean) theory of labour as grounding rights fgerty. In Earl Grey’s case it appears he relied
on the authority of Dr Thomas Arnold (rather tharectly on Locke or Vattel) for this point,
although it can also be said that Grey was a spo#&esfor the 1844 Report of the Select
Committee of the House of Commons, which in turrs aaavily biased towards New Zealand
Company arguments (and interests).
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inherently inferior to agricultural uses of landoMover, the belief that European
society was more advanced was scarcely questiopall leuropean parties to

colonization. Debate occurred within this meta-atwe of civilization, not
outside it.

The epigraph from Richmond further demonstrates plaint. British fee simple
was seen to be superior and indeed normative.fBoisiwas an imperialistic and
paternalistic discourse it also contained somelestybtas British law was not to
be imposed; in fact it could not be imposed if @sato ‘take root in the country
and grow?® It had to convince Nbri, over time, to modify their customary

practice of communal tenure, otherwise it wouldl fai

268 g5ee n. 249.
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4, FitzGerald’'s 1862 Address:
Political Civilization & Native Title

‘The case of New Zealand in this respect is venyilar to the case of Ireland.
There we had a race of Irish landlords.’

James Edward FitzGerald (6 Aug 186%).

‘Before the [English invasion of Ireland] there wambably as much material,
certainly as much spiritual, culture in Irelandimsny country in the West; but
there was not that by whose sustaining force albege things endure, by which
alone the place of nations in history is determinéitere was no political

civilisation.’

Lord Acton (1862).°

Tenure Amalgamation and Irish History

In his 1862 speech, FitzGerald remarked that thigifal title’ of the Natives at
the onset of contact or colonization was ‘the ®nglle of all savage tribes’,
viewed by the law as ‘little or no title at all' his title, declared FitzGerald, was
limited to ‘certain rights of use and occupatiamithing like a fee-simple or legal
estate in the soil. In the usual course, he saig,Grown would ‘enter on’ the
lands of savage tribes either by right of discowargonquest; but in the case of
New Zealand — seemingly an exception — the Crowehrbaognised a title in the
Natives by the Treaty of Waitangi. Apparently alde Crown renounced its right
of discovery to New Zealand prior to the Treaty.nEke it recognised it could
only obtain title through the Nativés:

29NZPD(1861-63): 492.
2791 ord Acton, ‘Mr. Goldwin Smith'drish History
"' NZPD(1861-63): 491.
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This characterization of Native or ‘savage’ titleasva combination of stadial
history — in which ‘savages’ had appropriateddittl any property — and a post-
1840 New Zealand Company interpretation of Vattel I(ocke), in which the
extent of use delimited legal rights to land. Fiez&dd acknowledged that the
Treaty had made an important difference in the Mealand situation. It meant
the Crown had had to deal withabti for the purchase of their lands rather than
simply assuming title over unoccupied or ‘wasteidaby right of discovery or
conquest. This was, in fact, a reasonably correstiiption of the approach taken
by the Colonial Office in New Zealand, which deddeot to simply declare
sovereignty but to treat with &ri for a voluntary concession of that sovereignty.
McHugh shows how, in taking this approach, the Grepecifically rejected the
jurisprudence of the United States Supreme Condagsulated in the phrase ‘the

doctrine of discovery’"

From this preamble, FitzGerald launched into a swna¢ curious argument. He
stated that Native title had been ‘gradually chaggsince the Treaty of Waitangi
because Mori understanding of land ownership had been cmangbver time
FitzGerald said, with characteristic idealism, thenception of title and their
title to land itself would ‘accommodate itself taradeas of ownership’. It was
simply a question of time, the end result being Netive title could be dealt with
in the British Courts, in accordance with Britisawl This would render
unnecessary the current system of Crown purchasé€emwn grant. Crown pre-
emption would be abolished. FitzGerald’s proposedianism was the Old Land
Claims Court. He wished, in effect, to return te fbre-Treaty days of private
individual purchase$> Any European purchaser of land would come ints thi
Court and prove his title, apparently substantidtgd/aori evidence. Any Mori
could, if he chose, also come to the Court to igialize his title. FitzGerald

went further, suggesting that the Crown must abseehts purchases validated by

272 McHugh, Aboriginal Societies and the Common Law. A HistofySovereignty, Status, and
Self-Determination167.

273 The OId Land Claims Court was the court that deieed the fairness of European land
purchases from Maori occurring prior to the Treaty.
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the Court in the same way. The Court would effedtivsupervise or review the
Crown'’s purchases. In making this argument Fitz@egmployed a reference to
Waitara, implying that such supervision would pravéhis scenario occurring

again®’* The concept of direct purchase, and even morehsadoncept of the

Crown’s prerogative in land purchases being fettdérg a court, was an inversion
of the orthodox notions of systematic colonizatasmd Crown prerogative. These
notions were articulated well by Sewell and arengrad in the next chapter.
Like Sewell, FitzGerald recognized that the systér@rown purchase had failed

and that another system must be substituted plate?’

In 1858 Richmond had clearly doubted the capadityi@ori tenure to adapt itself
to European modes, certainly in the immediate &A(f FitzGerald was
considerably more optimistic. In spite of these faldnces, they both
characterized land tenure as a feature of culturgustomary practice. This was
to define the nature of law in a Burkean or comrtam fashion. For FitzGerald
this customary change inadri tenure was both an internal (intellectual) amd
external (material) chandé’ internal in that it meant changing the way ‘trghts
and obligation€® of title were understood; external in that it eefied that they
were no longer ‘entirely savage tribes’, implyidmat they no longer lived by the
same mode of subsistence (perhaps that their pzeste&vas a more settled
agricultural or commercial one). This discussionrregponded with how he
characterized the changes taking place #oiisociety generally’® FitzGerald
was persuaded that @dri custom was capable of transforming itself — or
‘accommodating’ itself — into something that thewlaould recognize. An

illustration of this was his identification of #dri communal title as similar to a

274NZPD(1861-63): 492.
273 |pid: 491-92.

26 5ee n. 259.

2" See n. 208.

278 NZPD(1861-63): 491.
2¥see n. 206.
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form of company in existence in Ireland. Hence,ahgued, Mori title was ‘as

easily recognisable by law’ as these Irish est&fes.

Although FitzGerald’s universalist discourse tende&ml down-play Mori
distinctiveness, he did display an imaginative caépao see in Mori society
parallels or reflections of British legal forms. éfe was a certain Romantic
quality about his approach to policy innovation.leCimige’s definition of the
poetic imagination is pertinent. It was a faculfynaind, involving ‘deep feeling
and profound thought’ or ‘insight’, which interpeet, shaped, and re-created its
experienceé‘.31 This Romantic quality in FitzGerald’s vision, coméd with his
Burkean ‘conservatism’, allowed him to make thedentifications. A positivist
era where law was defined as that proceeding fromowereign’s (that is,
‘parliament’s’) command may not have appraiseabMcustom in this manner.
Ironically, although FitzGerald essentially wantéd bring Maori tenure
immediately within the jurisdiction of the Britistelonial courts of law, he was
also prepared to recognise thaidvi communal tenure might have some ongoing
validity. Why else discuss Irish communal estatds?point was that British law
already recognised such forms, so that a simplesfibamation of Mori tenure
into British fee simple tenure — the whole objeetof the later Native Land Court

legislation — did not necessarily need to be thjedalye of a Native land policy.

This is consistent with his other suggestion thesreé did not need to be any
separate process of ascertainingoK title — again a feature of the later Native
Land Court legislation — but that the European paser would have to prove that

his title was sound. FitzGerald did not believecompelling Miori to come to

280 Held by the ‘Irish Society...in Ulster'. For a contporary Victorian history of that Society,
compiled by a Select Committee appointed for thappse, seé Concise View of the Origin,
Constitution and Proceedings of the Honourable &yciof the Governor and Assistants of
London, of the New Plantation in Ulster, within tRealm of Ireland, Commonly Called the Irish
Society(London: G. Bleaden, 1842).

21 Claire Lamont, ‘The Romantic Period (1780-183@)An Outline of English Literatureed. Pat
Rogers (Oxford: Oxford University Press, 1992): 268ing Coleridge’sBiographia Literaria
which, somewhat incidentally, was present in thed&sal Assembly Library.
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Court to individualize their titles, at least pritw any purchase, although he
suggested that &bri sellers could be punished for fraud if theyidaled the
European purchaser’s title without bringing all theerested Mori sellers before
the court. Some of the implications of this systean be evaluated. In an era of
direct Maori-settler purchase, a basic requirement of hgnestthe part of the
communal sellers would have been reasonable. Ierthef Crown purchases it
was reasonable to put a large proportion of respiitg on the Crown to
ascertain the seller’'s right to sell, as this wadeast an implied feature of a
system of Crown pre-emption and Native protectionig-urthermore, Crown
purchase agents were appointed based on expertistadri land tenure, so a
more rigorous purchase process could be expedtaslodld be unreasonable,
however, to have expected the average settler derstand the complexities of
Maori tenure. In the absence of fraud or actual keoge of irregularities in the
purchase on their part, their purchase would beursegrovided it was
‘substantiated by &bri evidence’ (as with the Old Land Claims Courbgess).
This evaluation of FitzGerald's alternative systdemonstrates that FitzGerald
had thought through some of its implications. Hahade the crucial point that
this process would be to recognize thatokl had a valid private title in land
which they could alienate privately. Such recogmtiwould be inconsistent with
the situation pertaining to Mri land after the Treaty of Waitangi in which the
Crown had the pre-emptive right. It might also heoinsistent with his earlier
point that Miori typically had no title to their unoccupied landssuming he was
including waste-lands within the lands thaidvi might privately alienate. If this
was the case, then recognition of a private titlall lands (whether unoccupied

or not) would be to contradict the basic stadiatyre of ‘savage’ land title.

As part of this same argument, FitzGerald likenegomto ‘a race of Irish
landlords’ with whom the British Parliament haddeal. Fox interjected ‘not a
race’, to which FitzGerald replied, ‘well, I thinkcould show that they were
almost a distinct race’. The contemporary relevaoicthis ‘race’ language will

shortly be discussed, but FitzGerald’s immediatetpavas that the process of
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ascertaining the title of the Irish landlords thgbuhe relevant court increased the
value of the land®? In similar fashion, the confirmation of Nativel¢itand the
disposal by Natives of a portion of their estatéhi colonists would increase the
value of the estate they retained. This was amal&ofor the proposal to use the
Old Land Claims Court (pre-Treaty) process of difdative-settler transactions
and dispensing with Crown purchase. By this methodld the ‘nagging’ at the
Natives for their lands cease andidvi would perceive the advantages to be
derived from selling a portion of their lands, hentthrow[ing] into the
market...at market prices [more land] than you wilive people to buy®
FitzGerald here employed the language of the fraeket, which had assumed
prominence in Victorian Britain especially sincee tharlier debates concerning
the Corn Laws and the relaxing of import restrictian foreign goods. Political
economy is also relevant to this discussion as.\ellearlier Mercantalist theory
which lasted into the nineteenth century had eguatealth with the amount of
gold or money accumulated within the nation. Hewrethis model, exports were
viewed positively because they would bring in mgneyereas imports were
viewed negatively because they would dissipate moBg the time John Stuart
Mill published his Political Economy in 1848, thiseory had been overturned
and wealth became identified with many more thimgsuding actual physical
resources and goods. Moreover, the free flow oftabpnd labour was seen as
facilitating the growth of wealtf®® FitzGerald’s explanation shares in this
thinking, as the sale of someabti land — presumably to industrious neighbour
settlers — would increase the value of the landsotd (that is, by trading their
capital they would increase the capital value efldnds retained). In addition, in
this open market place,adri would be able to determine price, and perhalpatw

those buyers intended to do with the land, moréy.ffitzGerald's proposals

282 Although Lord John Russell’s original conception 1848, that the Irish themselves would
profit by the operation of the Encumbered EstatesurtC did not take place. See ‘Irish
Encumbered Estates Papers’ (Crown, 2007).

283NZPD(1861-63): 492.

24 gee Mill, Principles of Political Economy with Some of Theipplications to Social
Philosophy
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represented an overturning of the protectionistd (gmaternalist) policies
associated with Crown pre-emption, wherein the @rowould purchase

territories and then determine the selling pricsetilers (or capitalist$§>
English ‘Political’ Civilization and Irish ‘Social’ Civilization

This discussion shows how FitzGerald had recouoseetent Irish political
history to assist explanation of a Native policggsal. His comparison between
a ‘race’ of ‘Irish landlords’ and their &bri equivalents, suggests that when
FitzGerald looked at ®bri society he perceived its ‘aristocratic’ struetas its
most significant aspect. It is possible to sugdkat FitzGerald saw the adri
‘nobility’ as ‘landlords’, although to apply a rdjifeudal metaphor would be
going too far. The use of ‘race’ has definite camtions of national character or
nationality, concepts FitzGerald had already uselis parallels between adri
and Saxon and Celtic charact&fsHere, he emphasized the connection between
retaining land holdings (the ‘Land Leagues’) ancsgrving their ‘race’ or
nationality. This linked back to his recommendasidar abandoning the Crown
purchase system and using the Old Land Claims Gowdnfirm Native title; by
revolutionising the land purchase system in thig/ wze value of the estates
retained by the Natives would increase. In the samethe estates of the ‘race of
Irish landlords’ had become more valuable. Priothat, stated FitzGerald, the
Irish landlords ‘were possessed of the soil ofanel but ‘were too poor to be
able to use it profitably’. One of the principleasons for this, he implied, was
that ‘the proprietor of the soil had a difficulty making out a title to his lané®’
FitzGerald could have meant a number of thingshilg; bne being that since the
Irish landlords could not accurately define th&etib their lands they could not
sell portions of it and so reduce the debts rajation the remaining portion.

Another interpretation is that the process of dbtugefining title enabled the land

25 gee n. 238 and following.
26 gee chp 2, especially n. 215 and following.
#TNZPD(1861-63): 492.
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to be more productively utilized, perhaps becausenabled the proprietor to
acquire development loans more easily. WhatevezGéitald’'s meaning, the
result of this process was clearly stated: it iase&l the value of the land, or made
it more profitable, so that the poor-rates paidthy Irish landlords dropped to
below those paid in Englaffit® On another level FitzGerald's discussion reflects
general aspects of the British-Irish relationshigl dhe conception of race or
nationality involved in it. These have already belscussed in chapter two

relating to the earlier portions of FitzGerald'$628peech.

Some further cultural meanings embedded in thesh Ireferences can be
elaborated. Lord Acton had written in the same yewahis review of Goldwin
Smith’s Irish History, that history was made by the ‘active’ races, 8axons
being one, along with the Romans, the Greeks, laméPérsians. Races such as the
Celts, the Chinese, and the ‘Hindoos’ were thespas races. This did not mean
that the Saxons were any more cultivated than thlésGn terms of literature,
religion and culture generally. But it meant tha distinguishing feature of the
Saxons, Romans, and others was their superioritygosternment or legal
administration. This capability enabled them to iibd the otherwise inert
cultural resources of the Celtic and other raceadwancing their institutions of

government or state. Acton stated confidently flaswunderstanding of history:

Subjection to a people of a higher capacity for egoment is of itself no
misfortune; and it is to most countries the cowditiof their political
advancement. The Greeks were more highly cultivdbedh the Romans, the
Gauls than the Franks; yet in both cases the higluditical intelligence

prevailed?®

There are definite similarities here with Mill’sstiinction between civilization in

the broad sense of cultural cultivation, and theava sense of the development

288 |bid: 492.
289 ord Acton, ‘Mr. Goldwin Smith’drish History .
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of political freedoms and economic productive cépes”® In Lord Acton’s
words, the Saxon race had the capacity for ‘palit@vilization’, and it was the
capacity for ‘political’ rather than ‘social’ civdation that was the defining
feature of the history-making races. The Celticeramight have ‘social
civilization but, as with the French, they were bieato derive a constitution that
ensured true freedoms and libefty FitzGerald shared in this discourse when he
spoke in terms of what ‘we’ (that is, the British{iish) did for the Irish
landlords. He was saying in effect that Britain mdabdem wealthy by applying
superior legal administration to their land titl@sis method, he implied, would
show the Mori ‘race’ that there was no particular reason @intain the Land
Leagues. Their race would be preserved becauseldneis would be preserved
and made more valuabi¥ FitzGerald’s answer was to give abti ‘our
nationality’ or ‘our political and social organimat’; in Acton’s words, ‘our

political civilization’.*%®

There were further complexities involved in the adef giving Maori ‘our
nationality’. FitzGerald had approved of theadi ‘pining for nationality’, but
had also reminded his listeners that the attainmenéationality took considerable
‘pain and labour’ before a nation could be ‘bortoithe world’. He warned his
fellow parliamentarians that as this organiadv nation was growing they must
consider ‘how to give him [the 86bri] political institutions which you fancy are
suited to his present condition’ when that conditwas ‘rapidly passing into
another’. They would never again ‘make thadvl what he was before this King
Movement'. It was implied that Bbri had been gaining a political education from
the colonists and their society. There was a wagrtonMaori in this passage: they
must understand what was involved in fashioningexfect nation’. There was
likewise a cautionary note to FitzGerald’s colleagjumake sure the institutions

fashioned for Mori were suited to their actual state. The phrgsalitical

290 see n. 208.

291 ord Acton, ‘Mr. Goldwin Smith’drish History .
292NZPD(1861-63): 491-92.

293 |bid: 489.
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education’ recalls the discussion in chapter onenceming Richmond’'s
conception of Native juries as having functionshbetlucational and politicaf’

Lord Acton used very similar words:

A nation can obtairpolitical education only by dependence on another.
Art, literature, and science may be communicatethkbyconquered to the
conqueror; but government can be taught only byegumg, therefore

only by the governors; politics can only be leamthis schoof?®

It was the ‘political education’ involved in beirigcorporated within the new
colonial nation, which served as FitzGerald's anstwghe King Movement. This
new nation already possessed the structures cdawgovernment implied by the
word nation, or perhaps possessed the resourcesudf from its British
inheritance. Perhaps FitzGerald was saying, appljcton’s historical analysis,
that it would be far better for &dri to accept this British nationality than attempt
to construct their own from their own cultural raszes or by borrowing from the
colonists. The British Anglo-Saxons understood aratand nationality. Their
history was that of the growth of nationhood. KeHgwe has commented that
because Mori society had no centralized leadership or gowennt, this allowed
the British to argue that they needed ‘imperial dgmice, protection and
regulation’?®® This statement could be generally applied to iriger colonial
perceptions. But it is possible to go further anakenthe connection between the
way British legislators saw themselves as sharing even being at the pinnacle
of — ‘political civilization’, with the cultural ath historical inheritance to make
them capable of building new nations in a way tbtter peoples were not

capable.

294 See n. 142 and following.
29%| ord Acton, ‘Mr. Goldwin Smith’drish History .
29° Howe, ‘Two Worlds?’: 53.
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The commentary in this chapter on FitzGerald'sorisfor Native land policy
shows how the different languages or thought ti@ust could be employed in a
variety of ways to suit the political purpose. Cleaghree showed how political
economy, at least the J. S. Mill version, couldused to justify a Crown-led
systematic colonization and how that was also éxgthin the stadial terms of
centralized commercial settlements. This chaptewshhow FitzGerald used the
language of the private free market, among othsoures, in arguing for the
desirability of direct settler purchase. FitzGeralso made the point that a direct
settler purchase system involved recognizingoM title to land contained in
private transactions. This inverted the stadial \Gattelian criteria, which
recognised title in ‘savage’ or ‘barbarian’ tribesly for land they actually
occupied or cultivated. So while political econoamnyd stadial history supported
government-led colonization, other consideratiohpaditical economy helped to
explain a free-market system of land alienationenevf this involved the
conclusion that Nori actually had title to ‘waste’ lands. While thsight appear
inconsistent and show that political languages wererely political means
subordinated to political ends, that was not treecadhe intellectual resources of
political economy could be used to justify quitdfaetient political purposes
without doing violence to the tradition. Politicatconomy (and even the rigid
‘four stages’ version of stadial history), was weterminative of policy. It was

capable of generating more than one policy position
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5. Sewell's 1862 Speech:
The Peaceful Mission of Colonization & British
Empire

‘In fulfilling the work of colonization we are fulfing one of our appointed

tasks. It is our duty to bring the waste placeghef earth into cultivation, to

improve and people them. It was the law laid upan first parents — to be

fruitful and multiply, and replenish the earth asubdue it — to the restore the
wilderness to its original gardenlike condition.’

Henry Sewell (9 Sept 1869

‘England in the moment of her greatest weaknessdssed the conviction of her
inherent strength upon the Hindoos. Referring ® wbngeance taken for the
massacre at Kyber Pass, and to the terrible wrhphhant struggle in the Punjab,
he [Richardson] said by the lesson England hadetkemught her enemies — a
lesson not easy to forget — she established heirEmp

Major John Richardson (23 July 1863.

Finding a Way through the ‘Labyrinth’

Henry Sewelf*® along with many of his contemporaries, consideénedpurchase
of Maori lands among the most difficult issues of co&molicy. In 1855 he

recorded privately that it was a ‘labyrinth’ of cpeting interests and concerns.

297 NZPD (1861-63): 690.

298 |bid: 429.

299 Henry Sewell (1807 — 1879) was born on the Isl&\ight, England. After attending Hyde
Abbey, a fashionable preparatory school, he follb\Wwis father into the legal profession, serving
articles to become a solicitor about 1836. The Jdfamily were strong Anglicans and regarded
highly literary pursuits. Sewell became an offidialthe Canterbury Association and arrived in
New Zealand himself in 1853; he was critically ifwedl in extricating the Association from
financial debt. He became one of the first threariders of the ‘unresponsible’ (or unofficial)
Ministry in 1854. He became New Zealand’s firstrpier in the first ‘responsible’ Ministry for a
brief period of two weeks in 1856. He was a modematNative affairs, disliking the use of force
against Maori. He left a detailed journal, whichdialy describes the settler and political life of
the colony. With his wife he was a committed Anglicparishioner. See W. David Mcintyre,
‘Sewell, Henry 1807 - 1879’ idDNZB (1990); and Mclintyre, edThe Journal of Henry Sewell
1853-7..
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Direct settler purchase was supported by the ‘Lstmatking Interest’; however
Crown pre-emption following the Treaty (entailiniget absolute prohibition on
private purchases) brought problems of its ownpanticular that the purchase
fund was insufficient. In Sewell’'s view, George @rmid not institute any real

system of Crown purchase, which left many issuesaoived®®

Sewell's 1862 speech addressed the Domett Minsstigtive Lands Bilf™ In it
he emphasized the Bill's departure from Crown prgs&on, involving a
variation of the terms of the Treaty of Waitangew®ll stated: ‘as a measure of
policy it is a perfectly novel experiment in thestory of our dealings for land
with barbarous or semi-barbarous races, and andabarent of rules applicable
to the disposal of waste lands hitherto recogniaedundamental principles of
colonization’*®? Although all principles and theories of ‘systeratblonization’
would be set aside by the legislation, Sewell telnpelled to support the Bill
because of the absolute necessity to settdrMrights to land and enable

colonization to continue.

The imperial and colonial contexts of the Nativentla Bill were significant.
Shortly before the Bill was presented, the House d@dopted an Address to Her
Majesty which in part constituted a protest agaitt Duke of Newcastle’'s
despatch of 26 May 1862. The despatch had esdgntedinquished Crown
control of Native affairs to the Colonial Governrh@m the basis that the British
Government no longer possessed the power to paligtibenefit Miori: ‘the
endeavour to keep the management of the Nativesruhd control of the Home
Government has failed’. He also said that he cowolfdguarantee for how long a
large military force could be stationed in the egl@nd indicated that the colony
would (of necessity) and should be taking greasponsibility for the defence of

its own colonists’ property, rather than the Bhtitaxpayer. This sent shock

309 MclIntyre, ed.;The Journal of Henry Sewell 1853-769-71.

301 The first Native Lands Bill 1862 was initiated the Fox Ministry, se&NZPD (1861-63): 421-
426; Sewell drafted this Bill, as he stated ingpeech that is the focus of this chapter.
302NZPD (1861-63): 687.
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waves through the colony. The Address adopted byHbuse interpreted this
despatch as a wish to extricate the Crown fromarspility for Native affairs

and not pay the costs (particularly military) osob/ing New Zealand’s internal
strife. The House also implied that the Crown’s todnand management of
Native affairs had led to these dilemmas, rathanthnything the settlers had
done®® Sewell referred to this context in the openingtipor of his speech.

Somewhat contrary to the message of the House'srgemresponse to
Newcastle’s despatch, Sewell stated that it was dhty and the interest of the
colony fully and frankly to accept the responstilcast upon it by the Duke of
Newcastle’s despatch®! On the other hand, he was firmly of the opinioat tthe

Bill should be reserved for the assent of the H@ogernment®®

Thus, in general terms, the relationship betweeow@rand colony and the
Crown’s attempt up until that time to protect adigenous population from the
worst excesses of colonization, formed part of lhekground to the debates in
the General Assembly concerning the Native Landis Be Bill was presented

to the House only six days after the Address to Majesty was adopted. It
represented the beginnings of a definite breakhan relationship between the
Crown and New Zealand, the Colonial Governmenngiteng to obtain a firmer

grip on Native affairs, even though it was at taes time attempting to hold the
Crown responsible for the military costs of thedamars. Although the settlers’
interests in obtaining land and progressing colatron could be clearly observed
in this Bill, the debates on it reflected varyingirmons and rationales for and
against the setting aside of Crown pre-emptionvas not simply a question of
systematic colonizers (and perhaps ‘Philaeks’)*® versus free-marketers and

‘land-sharks’. The subject was contestable. Theeissvere most clearly set out

303 Nelson Examiner9 Sept 1862.

304NZPD (1861-63): 687.

%95 |bid: 691.

308 5ee theNelson Examiner3 Sept 1862, for a use of the term ‘Philo-Maapblied to those ten
Members who voted against the second reading oN#itve Lands Bill in the House (composed
of seven Wellington and 3 Auckland members).
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by Sewell, hence the following focus on his speiecthe Legislative Councif®’
Although there were clear majorities in favour lo¢ Bill, the divisions show that
the mood was not all one way. The House dividedthen second reading 27
t0103% the Legislative Council eight to fod?

Sewell believed the draft Bill to be imperfect, busas willing to vote for the
second reading because he believed the basic pleneas sound and the need
for resolution pressing. He adopted this stanca ¢weugh the Bill was contrary
to the ‘fundamental principle’ of systematic colpation (whereby the Crown
acquired land by ‘cession’ and alienated it toleed}, the Treaty of Waitangi's
principle of pre-emption, and the Constitution Asf/3). He stated that any
legislation regarding Native land was under thasgiction of Her Majesty’s
prerogative, as it was she to whom sovereigntyldesh ceded under the Treaty.
Any dealings with Mori over ‘waste’ lands were likewise an executice @ the

Queen*?

Hence also, the creation of courts regarding dactd Sewell saw as
within the jurisdiction of Her Majesty’s prerogativpower™ In Sewell's
conception any issues relating tadfi land were intimately connected with the
Treaty. Both were within the sphere of the Crownd amvolved the exercise of
executive power. Native land was not a matter aheltic law so much as
international law, a matter between the Crown &edniations it had treated with.
Similar international law notions were expressedh@Wi Parata judgment of
1877, where the domestic courts were viewed asahl® to recognize Native
tenure, although that judgment was embedded in &e miid positivist
framework unable to recognise any form of customiasy or treaty-making

ability in tribal groups:*?

307 For Sewell's full speech on the Bill's second fiegdin the Legislative Council, seeZPD
(1861-63): 686-691.

%98 |bid: 654.

%99 |bid: 695.

%10 bid: 687.

1 |bid: 688.

312 5ee Grant Morris, ‘James Prendergast and the yTafaWaitangi: Judicial Attitudes to the
Treaty During the Latter Half of the Nineteenth @ewg’, Victoria University of Wellington Law
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It is evident from Sewell's speech that he was awed of the propriety of
Crown, or systematic, colonization. He referrechi® failed efforts to convince
the Government to embark on new attempts at Crounchase in 1859 and
18603 He believed that ‘well-devised plans of systemattonization’ might
well have succeeded in ‘opening the country foor@ation without violence'.
However, the Taranaki war had changed the circumetathat might have made
such plans possible. The war had ‘altered theioglstbetween the two races, and
thrown up a barrier between them’. The Land Leagues King Movement had
put up impassable lines to colonization. It waghese new circumstances that
Sewell felt compelled to lay aside, for the presantleast, all theories of
systematic colonization. This impasse had to becowee if colonization was to
continue and if even greater calamities were tavmded®** Sewell continued to
hope that the reconciliation of this impasse wdagdpeacefui'® Other Members
who supported the Bill were not so committed to phimciples of systematic
colonization. Alfred Domett stated that ‘Pre-emptiwas one thing, sole emption
quite another’, indicating that Crown pre-emptioeanmt simply a right of first
refusal®*® In Domett's speech, this was a bald statementowtttany reasoning
surrounding it. Hugh Carleton, however, providethedistorical justification for
the same view. He stated that a right of first safuvas how pre-emption was
explained to Mori at signing of the Treaty of Waitangi: ‘The wowdas of
common use in the United States, hardly known igl&rd; and it was according
to the ordinary use that it must be interpretédSewell would have considered

this explanation unorthodox. It did not form paftreasons for his assent to the

Review4 (2004): para 34; McHughboriginal Societies and the Common Law. A Histofy
Sovereignty, Status, and Self-Determinatib49-52, 66-73.

313 One of Sewell’s proposals (which made considergbbeision for Maori within new Crown
settlements) was appended to a memorandum datety 2859 of Gore Browne to the Home
Government, seAJHR (1860): E — No.1: 20-21.

314NZPD(1861-63): 691.
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Bill's second reading, as it did for Domett and I€&m. This alone demonstrates

the variety of rationale given in support of thdl.Bi
Land, Law and Civilization

Sewell canvassed to some considerable degree thkergjes presented to
colonial government and society by theadvi tenure system. He stated: ‘No
community, civilised or barbarous, can settle domto a state of order and law
without a settlement of their rights to land. Lasdhe foundation on which every
organized political system is based.’ In Sewelbseeption, settling Native land
rights was intimately bound up with ‘the work of usdting, civilizing, and
governing’ the Natived'® As such, Sewell's argument, like C. W. Richmorid®,
was centred on the role of law as a means of zatibn or, as he put it, ‘reducing
their social condition into order’ and ‘effectualjglanting among them civil
institutions’. In this same passage, however, Sewas$ at pains to argue that the
Native Territorial Rights Bill of 1858 (Richmond'sieasure) would not have
accomplished the aim of determining Native propeigits. Rather it proposed
the creation of ‘a sort of hybrid title’ in the farof certificates to Native lands —
‘a title neither British nor Mori’.3?° Sewell believed that for Native title to have a
legal status recognized by the colony’'s courts tihemould have to be a title
founded on Crown grant. He believed that Native titas simply too complex to
be comprehended by courts used to dealing withign¢aw. Rights of property
were inseparable from its duties and liabilities &m confer on Mori a legal title
not British but Miori would necessarily involve the courts attemptiagognition
of obligations pertaining to Bbri society. In Sewell’'s view, this process might
embroil the courts in land disputes that would irgalitical difficulties for the
Government? He was firmly of the view that settling adri property rights

involved conferring a British title on &ri. To do anything else, as Richmond’s

318 |pid: 689.

¥195ee chaps 1 and 3.
320NZPD (1861-63): 689.
%1 |bid: 688.
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Territorial Rights Bill had done, would be to fuethpostpone the ‘evil day’ when
‘some system for determining the rights of Natitesheir land’ would have to be
originated®?? This discussion demonstrates that Sewell percedeedplexity in
Maori land tenure and in the issues it presentedhf@rcolonists’ legal system. It
also shows, by the way in which Sewell contrastesdview with Richmond’s
legislation, how two well trained legal minds coudcescribe different remedies

for the same policy problem.

Sewell continued his address by arguing that thgation to introduce law and
government among &bri was based on the engagements entered into ey th
Treaty of Waitangi. By the Treaty, the Crown boutself to assume sovereignty
and carry out the duties of a Sovereign, and tteptdhe land rights of Bbri. He
articulated thecontra proferentemrule of contract or Treaty interpretation
(‘[vlerba fortius accipiuntur contra proferentur)y’ inverting the argument of
those who said the Treaty could be ignored becduseas ‘a device to amuse
savages’. On the contrary, said Sewell, it wadoMwho could legitimately
ignore it because it was a British document and/ thry not have clearly
understood its import. His conclusion was that: "ateleast are estopped from
repudiating its undertakingd*

McHugh has written that British treaty-making thgbout the eighteenth century
and well into the nineteenth was consistent witht&/s theories. If a state had
some system of internal self-government then itifigd as a sovereign body and

had the right to self-government without interferenRights of government of

%22 |bid: 689.

323 |pbid: 689. The doctrine of estoppel is a contratar commercial law concept closely related to
contra proferentemin essence it means the party making a reprets@mtar promise upon which
the opposite party relies to its detriment canaerl resile from that representation or promise.
Contra proferentenis today usually understood as a rule of contratetrpretation, whereby if the
party ‘proffering’ or putting forward the contraasserts that a clause meahand the other party
asserts tha¥ is meant, then the conflict is resolved by preéfgrry (in a situation where the
natural and ordinary meaning of the words usedaisable of more than one interpretation).
Sewell, however, seems to be usiraptta proferentento mean essentially the same thing as
estoppel: that the party proffering the contracy mat later refuse to perform it (rather than as a
rule of interpretation).



101

one nation over another were based on consent. Treaty reflected this
conception. It contrasts with the later positiwid@w expressed iWwi Parata®*
McHugh also points out how the Treaty used theuagg of English property or
contract law and suggests that this, despite tiserade of legal training in the
drafters, reflected a ‘deep-seated’ intellectuadiition ‘instilled into all educated
Englishmen’. This was the tradition identified byirRe, who pointed out how
Englishmen were inclined to describe their civijhts in the terminology of
property rights — as contractual rights or, moreually, land right$®
International law conceptions also emphasized ptgpeelations in dealings
between nations or sovereigh8.Sewell still reflected this basic concern or
preoccupation some twenty years later. Rights opgrty were paramount in his
definition of the rights ensured toadri by the Treaty. He also identified ‘the
duties flowing from the relation between Soveremmd people’, but did not
describe in any detail the nature of this relatigmsand its associated duties.
These appeared to meld into the central duty teeptahe subject’s property
rights, rather than being separately defiffédt is probable Sewell had in mind
the Lockean contractual tradition of governmentbgsent of the governed. This
was, in fact, a concomitant of the understandingiwaf rights as property rights:
the subjects promised to obey the Sovereign ametimn the Sovereign promised

to protect the liberty of their persons and theaperty>?®

Providence and Political Economy
Continuing his argument, Sewell said that the Cromm Government had

respected Native land rights in that they had newmpted to take their lands

except through ‘voluntary cession’. However, thayl liailed to make Native land

$435ee n. 312.

325 McHugh, The Maori Magna Carta. New Zealand Law and the Tyred Waitangi 36-38.

326 See book | (chap 21) and book II, of Emmerich @ét&l, The Law of Nations or Principles of
the Law of Nature Applied to the Conduct and Affaif Nations and Sovereigned. Joseph
Chitty (Philadelphia: T. & J. W. Johnson & Co., B38

32TNZPD (1861-63): 689

328 McHugh, The Maori Magna Carta. New Zealand Law and the Tyred Waitangi: 33-39.
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part of the Crown system, that is to say, ‘we neegarded these land rights as
part of that political system which the Crown, by assumption of sovereignty,
bound itself to organize for and amongst théfiHaving made these arguments,
Sewell referred to ‘Her Majesty’s exclusive rightpre-emption’ as the ‘law of

colonization’, by which the ends of land purchasd aettlement were attained.
Sewell continued: ‘I see, with some regret, all old doctrines on that subject
thrown overboard by gentlemen zealous for the sigtitthe Natives, and who, |

think, push them to a preposterous extrefiie.’

Sewell then brought to the House an extended arngungencerning the

unoccupied lands of the colony:

In fulfilling the work of colonization we are fulfing one of our appointed tasks.
It is our duty to bring the waste places of thetleamto cultivation, to improve
and people them. It was the law laid upon our fistents — to be fruitful and
multiply, and replenish the earth and subdue i the restore the wilderness to
its original gardenlike conditiorAs [a] matter of abstract theory, | utterly deny
that the lands of these favoured Islands were m@aRtrovidence to be retained
in a state of waste.... | deny that, in the sensangfinherent right, this people
can maintain their exclusive title to forests atains which they never trod, and
mountains, teeming probably with unlimited storewsfalth, which it may be

they never have seéf.

Sewell’'s arguments can be compared with those @f. Richmond and Alfred
Domett, who had both cited the authority of Vatied Thomas Arnold for the

329NZPD (1861-63): 689.

339 |pid: 689-90. From the comments analysed in thet paragraph, Sewell may have been
referring to the Anglican divines, in particularh®gn, Martin and Hadfield, who argued against a
purchase regime that recognized individual rightoove tribal or chiefly rights. Another
interpretation of Sewell’'s comments, however, igtthe was criticising those settler politicians
who wanted to abolish Crown pre-emption under tretept that Maori rights to sell property
would then be acknowledged (by the direct purchaggme); by contrast Sewell appeared
reluctant to give up pre-emption and argued thabMeéghts were ultimately limited, as the
following paragraphs illustrate (though see alsdhis point, n. 267 and 339).

%31 |bid: 690.
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theory that only labour expended on land constitwgeright of property in that

332
d:

lan Sewell's comments can be construed as also shiarithgs Vattelian (or

Lockean) argument. Vattel had stated:

Those who still pursue this idle mode of life [lig as hunters or pastoralists],
usurp more extensive territories than, with a reabte share of labour, they
would have occasion for, and have, therefore, msae to complain, if other
nations, more industrious and too closely confirmuine to take possession of a
part of those lands.

Vattel was arguing that cultivation of the soil wasatural obligation because,
apart from its beneficial productive effects, therld was not capable of
sustaining its population without it (hunting anasforal modes using too great an
extent of land area). A consequence of this sugipasivas that if a nation could
not supply the necessaries of life from cultivatitgyavailable land, then it was
considered just for it to ‘enlarge its boundariés’ order to do so. Vattel
condemned the ‘ancient Germans’ and ‘some modertarsawho irresponsibly
did not cultivate their fertile countries but livéy ‘plunder’; they deserved, he

said, to be ‘extirpated as savage and pernicioastbé>?

Although Sewell’'s argument clearly shared this labor cultivation theory of
property rights, he does not argue explicitly fraetessity. The major contrast
with Vattel’s language, however, is that Sewell dzh$is argument on divine
command rather than natural obligation. It wascaldted using theological
references, in addition to Vattel's secular reasgniSewell identified British
colonization with the divine mission of Adam andef-wnderstanding this as the
work of restoring the earth from a condition of dainess and waste to one alike
to the Garden of Eden. Sewell’'s view, thatdvl could not maintain any inherent

right to these places they neither used nor cuétjabears the impression of a

332 pid: 630 (J. C. Richmond) and 648-49 (Domett).
333 vattel, The Law of Nations or Principles of the Law of Natépplied to the Conduct and
Affairs of Nations and Sovereigrmaras 77 and 81 (book I). See also paras 86-@k(l).
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moral judgment, as they would be opposing the diviaw’ of cultivation. It is
possible to doubt the authenticity of Sewell’s oé8iblical imagery and say that
it was mere artifice, that he was really sourcingse arguments from Vattel (he
did after all refer to his argument as ‘a mattealb$tract theory'f>* What is clear

is that Sewell was clearly drawing on a humberaoiguage traditions, including
most probably Vattel and stadial hist8?§.At the same time, he was ostensibly

drawing on Biblical authority. This was not a mohmme picture®*

Another contrast between Sewell and J. C. Richnvaelthat Sewell did not turn
the argument for limited ®bri title into an argument that the British Goveemh
could simply have taken possession of New Zealaitidowt regard to the prior
occupation of Mori.**" Sewell was quite clear that although in the lasygreme

of things he believed Bbri could not maintain an exclusive right to thestea
lands, that did not mean the lands could simpliakken from them, for the Treaty
guaranteed Mbri rights>®® There was an ambiguity in the theory of systematic
colonization as to whether it necessarily invohaatepting that tribal societies
possessed property rights to the ‘waste’, or whiethe Crown only had to
purchase from them the lands they actually occufaed assume possession of

the remainder). In New Zealand a vigorous debatdah@ issue followed the

334 Acts 17:26 (Authorized Version) stated: ‘And [Hedth made of one blood all nations of men
for to dwell on all the face of the earth, and hdétermined the times before appointed, and the
bounds of their habitation’. Any contemporary dissions of this verse would make for a
fascinating comparison with Sewell’s argument drgestensibly) from Genesis.

335 See also n. 345.

3381 Sewell was responding to Selwyn and others; this allusion to Biblical authority may have
been designed to counteract their arguments. Heatsayhave wanted to appeal to a wider settler
audience. The influence of British Protestantisrhjlevnot the focus of this thesis, can be seen
intertwined with other discourses, notably in Fiez@ld's identification of the Maori adoption of
Christianity as an important cause of change in iMsaciety and his specific use of humanitarian
and Biblical references in his call for a peacgfolicy in 1862. It can also be identified in
Sewell’s notions of circumscribed Maori land righigsed on biblical arguments concerning the
higher value of cultivation. The influence of Bsiti Protestantism generally on conceptions of
society and civility and in turn on Native polidpgether with more specific analysis of religious
allegiances amongst New Zealand parliamentariamsjldvbe a subject capable of sustaining
further research.

337 SeeNZPD (1861-63): 630 for Richmond’s views.

%% |bid: 690.
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arrival of Earl Grey’s 1846 instructions to Goveri@rey, in which Earl Grey had

relied on the authority of Thomas Arnold concerniing labour theory of lantf?

Although more theological in tone than J. C. Riclhihar Domett, Sewell’s
speech can also be interpreted through the ‘sedaleses of political economy.

Mill had this to say in hi®olitical Economy

To appreciate the benefits of Colonization, it dddae considered in its relation,
not to a single country, but to the collective emuital interests of the human
race. The question is in general treated too eixalysas one of distribution; of
relieving one labour-market and supplying anotheis this, but it is also a
guestion of productionand of the most efficient employment of the prodeict
resources of the worlfemphasis addedf’

Edward Gibbon Wakefield had in fact quoted thisspag from Mill in hisArt of
Colonizationin 18493 Mill had cited Wakefield the previous ye#f. This
cross-fertilization of ideas demonstrates the cliderrelations of people and
ideas in the intellectual milieu of early to midctbrian Britain. Sewell, of course,
was directly involved with Wakefield in relation tbe Canterbury Association’s

project for the systematic colonization of Canteybif®

The science of political economy was concerned witiestigating the nature of
wealth and its origins. In the passage quoted ghbighle saw colonization as a
way of maximising wealth by efficiently employindné world’s ‘productive
resources’. Sewell spoke forcefully of the ‘rigreed duties of colonization’;

rights and duties involving the improvement, peogland replenishing of the

339 See this debate referred to at n. 267.

340 Mill, Principles of Political Economy with Some of Thajuplications to Social Philosophy
623.

341 Wakefield,A View of the Art of Colonization, with Presentd®ehce to the British Empire; in
Letters between a Statesman and a Colo8t

342 5ee Miles Fairburn, ‘Wakefield, Edward Gibbon 179862’ inDNZB (1990).

343 See Mclntyre, ‘Sewell, Henry 1807 - 1879’ .
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earth. There was, in both their conceptions, a amality of application: the

mission of cultivation concerned the whole world.

Mill, in this same discussion irfPolitical Economy related colonization to
civilization, saying that ‘the question of governméntervention in the work of
Colonization involved the future and permanentredes of civilization itself, and
far outstretches the comparatively narrow limits ptirely economical
considerations®*** Sewell also identified the work of colonizationthvithat of
civilization: the lands of New Zealand should ndie’rendered for ever
inaccessible to civilization and forbidden to thee wf man by an imaginary title
vested in fifty or sixty thousand semi-barbarousainitants scattered thinly over
the country in miserable villages in a few scarcglgrceptible spots*
Civilization was identified with use, cultivationnd settlement; by contrast
‘barbarous’ tribes were seen to have a tentativiel lom the land and were
perceived to use little of it. This imagery alscaks Mill's discussion at the
beginning ofPolitical Economyon the progress of societies from savagery to
pastoral, agricultural and commercial staf@sHence, political economy, and
stadial history more generally, illuminate sometloé intellectual context for

Sewell’'s comments.

It is difficult to dismiss this material as meretdlhectual justification for

colonization. The reasoning of political economyl atriptural precedent were
normative categories. As for political economyjaéint production was held up
as the goal of any civilized commercial societyllBliargument for government
involvement in colonization came towards the ena@ ddng treatise, in a section
where he discussed the limits of the laissez-faiirciple>*’ Cultivation was seen

as a divine command. This is not to say that thegmiments, or language

344 Mill, Principles of Political Economy with Some of Thapplications to Social Philosophy
622.

345NZPD (1861-63): 690.

346 3ee n. 18.

37 See n. 240.
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traditions, were not employed in rhetorical waythaigh at least with Sewell,

rhetorical speech does not appear to have begitiiary mode**®

The irony of the Native Lands Bill was that it wdutonfer on Mori a private
property right to their lands in their entirety adfing them to dispose of them on
the open market. Sewell, along with many of histeoporaries regarded this as
bringing risks of its own. In Sewell’'s words, thdlBnvolved ‘plac[ing] between
fifteen and twenty millions of acres of land in th@nds of, and at the disposal of,
a people wholly unused to the exercise of suchrptapy rights’. However, he
was not apprehensive about this because he beliéa¢dthe ordinary laws of
social economy’ decreed that these lands musirfdl the hands of those who
could make something of them. As ‘an ignorant aadbérous people without
capital and without skill’" it would be difficult foMaori to make profitable use of
their lands. The phrase ‘social economy may hawamh something close to
political economy, involving as it did consideraiso of capital and labour
resources. These comments implyindio¥l incapacity to succeed in a new
capitalist era were balanced by the comment thailld some Mori succeed in
acquiring ‘great wealth’, colonists should not nebthis with jealousy as: ‘That
[result] will be in future years the best monumemstcan raise to the justice of our
dealings with this peoplé*® An article in theNelson Examineexpressed similar
views to Sewell’s, stating that 2dri would be incapable of making use of such
large estates, being unused to toil, and that wheyld rely on the sales of their
lands. It advocated the need for control in the whg new regime was
implemented, as Sewell had propod&dThe article also suggested thatidvi
tribes might wish to perform the same functionstlas land boards of the
provinces® This was perhaps influenced by FitzGerald’s adegdauring the
debate on the second reading of the Native Landy d@ithe proposition that

district runanga should be responsible for makegurations for the disposal or

%8 See n. 323.

349NZPD(1861-63): 691.

%0 |bid: 691.

%1 Nelson Examinerl0 September 1862, (see also 6 September 1869 .iss
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leasing of land. He also repeated the proposaloéérlier address in AuguSt
that the district runanga should be made into aipomal government to that end:
‘The Native lands might then bear the same reldiotihe runangas as the waste
lands of the Crown did to the Provincial Governmért This discussion
demonstrates that within the confines of stadiatdny and political economy,
there was a degree of flexibility in the way thateav regime of free market land

alienation could be interpreted.
Colony and Empire

The Waitara affair and the first Taranaki war tfudiowed were also an important
context for the development of the Native Lands. Aavas felt that there needed
to be more orderly and definitive ways of asceitegnMaori title to avoid
disputes over land purchas&$But to what extent did the Taranaki war interact
with and influence the discourse context of Napeéicy-making? With reference
to some earlier debates of 1861 the effects of dliexed political environment

can be observed.

In the House, on 11 June 1861, Francis Jollie mdtiedAddress in Reply to
Governor Gore Brown’s speech and a debate followedhis speech, Jollie
employed rather lofty rhyming couplets concerninggland’s greatness and the
need to establish law and order amongst the Natielie encouraged the
Governor to make sure of colonisation ‘once for layl military might. He cited

British historical precedent, in a way already gu@miliar, except this time in

relation to conquest rather than civilization byisent:

¥235ee chap 4.

33NZPD(1861-63): 628.

%4 See WardAn Unsettled History. Treaty Claims in New Zealdiodlay 124, 47-48; and Bryan
D. Gilling, ‘Engine of Destruction? An Introductioto the History of the Maori Land Court’,
Victoria University of Wellington Law Revie (1994): 115-39: 123.
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...| have no doubt whatever that when we engagedrfuture struggle, such as
in all probability will occur, we shall require sething of the fire and energy of

Napier in his conquest of Scinde, and, as in thejaest of ancient Britain, the

varied genius, the patient endurance, and indofeitadour of AgricoIa?f55

Jollie’s speech was opposed by a number of menibersding William Fox and
Dillon Bell, although Bell indicated that ultimayeit might be necessary for the

Government to enforce the ‘supremacy of the Crowithout Maori consent>®

On 19 June 1861, Frederick Weld moved three rasokitwith respect to the
sovereignty of the Queen and the Taranaki war.dffgmed in his speech to C. W.
Richmond’s 1858 Native policy addre8$, which he said was an important
landmark. Weld remarked that history showed thagmimen in a ‘semi-civilised’
state came into contact with a ‘superior race’ythad to be shown superiority in
‘arms’ as well as ‘arts’, otherwise the two racesuld not mergé>® On 4 July,
Josiah Firth expressed a similar notion to Weldplyamg that conquest must
precede the civilization of Bbri. As Firth asserted: ‘Never till the British pew
in these islands became a stern reality would therid receive with any measure

of respect the civilisation we might be preparedffer them’3>°

During the same want of confidence debate, some= ranfavourable views of
Maori were expressed. Reader Wood declared, withrelefe to the Taranaki

war, that the civilized man, because of his ‘energyd ‘indomitable

355 NZPD (1861-63): 18-20. Agricola (Gnaeus Julius Agrico 39-93) was a Roman general
and governor of Britain (77-84 AD). He subdued WdNales, occupied the lowlands of Scotland
and overcame the combined Caledonian tribes at NBrasipius (84 AD). Napier (Lord Robert
Conelis Napier, 1810-90) was a British soldier gederal who fought in the Sikh Wars of 1845
and 1848 and against the India Mutiny of 1857-58 Ehristopher Haigh, edlhe Cambridge
Historical Encyclopedia of Great Britain and Ireldn(London: Cambridge University Press,
1985): 26, 338, 63.

36 NZPD (1861-63): 24.

%7 Considered in chap 1.

38 NZPD (1861-63): 64-68.

%9 bid: 139 (in the context of a want of confidenmetion respecting the Stafford Ministry).
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perseverance’, must in the long run ‘subdue hisgavoe*® George O'Rorke
was probably articulating the views of a numbemaimbers when he said, in the

context of discussing the King Movement:

there were dwelling on the same soil two populaitrcally intermixed, but

morally and politically sundered, the one sedulpwshgaged in the peaceful
pursuits of industry, the other marked by that sepindolence and squalid
negligence characteristic of an uncivilised rabe;¢ne cramped and pinched for
land to supply the pressing wants of an increagomulation, the other hoarding
up, but in no way using, vast tracts of territortesfitory which they were unable

to enjoy themselves, but now vigilantly guard agathose who couldf?

These sentiments can still be understood as iwftesxof stadial views, their tone
explained by the context of war and the settleresb®n with obtaining land.
O’'Rourke clearly stated that the races were palifjcand morally separated,
which suggested belief in a race divide, howeverdharacteristics of indolence
and not utilizing land were sourced from a stagiature. A division between the
races could still be a temporal one, rather thdleatng immutable racial

characteristics. The tone of moral judgment presenté was markedly different
from most other parliamentary descriptions afavl at the time. However, it was
still a moral and political judgment, not a judgrh¢hat embodied a view of

biological differentiation.

There is a wider British imperial context in whithe expression of moral
judgments (Wood and O’Rourke) and the advocacyaofjaest (Jollie and Weld)
can be understood. The immediate New Zealand coafdke first Taranaki war
was of primary significance, but other factors addtected the interpretation.
Jollie’s speech referred indirectly to the IndiamtiMy, through its reference to

Lord Napier. Major John Richardson, during a dehateJuly 1862, referred

360 |pid: 133.
381 |bid: 145.
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directly to the Mutiny. His life itself was a faieflection of the variety of contexts
present in British Empire at this time, and hisgiamge and arguments reflected
this experiencé® Richardson stated his view that the elevation dfoiVlto
civilization required both education and punishmewhere he latter was
deserved. He gave a few instances of his militapegence in India, whereupon
the reports recorded his statements concerningaBdgéstablishing its Empire

through its suppression of the Mutirfy.

David Newsome writes that there can be no doulisBriGovernment attitudes
hardened after the Sepoy Rebellion (or Indian Mytiand relations between the

Empire and her subjects ‘were never to be quite shme again®®

“In a
historiographical survey of British political hisyo Philip Harling agrees that a
‘mid-Victorian break’ cannot be doubted, with atties to coloured races
hardening and the forms of colonial rule over ndmtes becoming more
authoritariar°> However, Newsome and Harling take a somewhatreifteview
to scholars such as Catherine Hall who, listingné&vesuch as the Indian
Rebellion, the ‘Mori Wars’ of the 1860s, the Fennian ‘outrages’ loé same
decade, and the Jamaican Rebellion and Governer &yrtroversy of 1865 and
following, asserts that a relatively benign culturacism emphasizing familial
paternalism ‘had been displaced by a harsher raetamlabulary of fixed
differences®®® This suggests an unbridgeable racial (or bioldpichvide.
Similarly to Hall, Jennifer Pitts speaks about iearistadial ideas becoming

racialized in the nineteenth century, such thatieties regarded as being at

%2 John Richardson was born in Bengal, India, andgytibufor England in the Afghanistan
campaign and the Sikh Wars of the early 1840s.d#¢ed in Otago with his family in 1856. See
Bernard John Foster, ‘Richardson, Sir John Larkie&3e’ inAn Encyclopaedia of New Zealgnd
ed. A. H. McLintock (1966).

363 See full quote in epigraph of chapter.

%4 David NewsomeThe Victorian World Picture. Perceptions and Inpestions in an Age of
Change(London: John Murray, 1997): 109.

365 Phjlip Harling, ‘Equipoise Regained? Recent Trei8ritish Political History, 1790-1867",
The Journal of Modern History5 (2003): 890-918: 912.

366 |bid: 911-12; and see Catherine Hallyilising Subjects. Metropole and Colony in theglish
Imagination, 1830-186{Cambridge: Polity Press, 2002).
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‘earlier’ stages of development came to be desdrdz ‘cognitively limited=®’
The language of Wood and O’Rourke (for example) imaye taken a dim view
of the ‘uncivilized’ man. However this thesis argupace Hall and Pitts, that
while the language of ‘savage’ or ‘barbarian’ magvé been employed in a
harsher way in the context of the Taranaki and \Ataikvars, this language did
not reveal a conviction that the races were foreaded by ‘fixed differences’.
Where this language was used it remained embeddedstadial framework of
Maori capacity for progress and civilization. Moregvie referencing of history
(rather than science or biology) as a mode of aegurdid not change, only that
which was being referenced: Jollie’s belligerentiégia and Napier had replaced

Richmond’s Saxon courts.

Hence, the emergence from the early 1860s of tloise raggressive language of
civilization can be explained by the colonial amdpé&e contexts just explored.
These contexts together formed the landscape ichnHenry Sewell addressed
the Legislative Council on the Native Lands Billitivhis forceful articulations
of Maori rights guaranteed by the Treaty (although diealiby his statements
concerning their ultimate limitations) and by hismyghasis on the peaceful
acquisition of land from Nbri, he was in part responding to the re-emergent
language of ‘civilization by conquest® He concluded his address by expressing
the concern that control of the colony might faidto the hands of those who
might not be disposed to recognize Native rightgesE rights can only be denied
Maori, said Sewell, ‘at the cost of a deadly strudggénveen the races’. He did not
believe, therefore, that such a ‘fatal impact’ stem was inevitable, provided
Maori rights were secured by wise legislation. Bug tisks of such an outcome

were clearly what Sewell wanted to avoid, and phisvided added incentive to

37 Jennifer Pitts A Turn to Empire. The Rise of Imperial Liberalism Britain and France
(Princeton: Princeton University Press, 2005):B,2L.

%8 In many ways he was seeking to retain his eadiaphasis on Maori self-government, or
government by consent. For example, in August 18&Mhad called on the Stafford-Richmond
Ministry to join with him in devising for the Natds institutions, ‘British in their spirit — founded
on the principles of self-government, though adapbetheir [i.e., Maori] peculiar circumstances’,
seeNZPD (1858-60): 278.
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support a measure that departed from systematenization principles and
which he believed was inadequate in its currentnfoBewell fell back on the
assurance that the British Government would benaltbto give its imprimatur to
theBill.%°

39NZPD(1861-63): 691.
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Conclusion

‘The emphasis on history, the progressive purposesanent in it, and the role
of imperial superintendence for realizing thoseppses can all be seen as
elaborations on the Lockean idea of the need tedoeated into reason, and into
liberty only thereafter.’

Uday Singh Mehta (1999}°

This thesis has argued that a civilizational perspe was the dominant language
with which Members of New Zealand’'s General Assemmdrigaged with Native
policy. An almost universally held belief among®ris in the superiority of their
society was identified with commercial advancemeutjtical liberties secured
by a free constitution, and the ‘enlightenment’ uglbt by Christianity. This
perspective derived from a number of different searin mid-nineteenth century
New Zealand. The Scottish Enlightenment historiesivl society remained an
important cultural and intellectual resource. Thesadial histories understood
alterations in the mode of subsistence, from ‘savdgunter-gatherer states
through to commercial and industrial modes, asaalually advancing ‘civility’.
A ‘conservative’ or Burkean vision of the Britiskeqple as the inheritors of a free
constitution that secured to them their properghts and personal liberties,

further reinforced this conviction.

Stadial and constitutional notions were very muohresular British inheritance
(although the Scottish authors were influenced lopnt@ental writers such as
Montesquieu). Another important tradition, givemm@&prominence in this thesis,
was that of the Saxon. German Romanticism helpedkiadle this interest in the

Middle Ages, which was also a reaction to eighteeantury rationalism and the

370 yday Singh Mehtaliberalism and Empire. A Study in Nineteenth-CentBritish Liberal
Thought(Chicago: University of Chicago Press, 1999): 199.
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mechanism of political econoniy* Political economy was at least partly derived
from stadial history, so it is important to note tlvays in which the Saxon vision
of an organic English nation modified the stadiatyre. British civilization
became identified not only with commercial prograsd constitutional liberties,
but also with the character of Saxon ancestorsotsérbears brought with them
the disposition to liberty and its earlier legatrfs, helping to fashion the British
constitution. Civilization was thus partly a na@bmheritance, that is, not solely
the result of external chance factors such as t#mehanges in the mode of
subsistence, or the development of plough techiedogall to some extent

features of stadial history§?

In New Zealand, Saxonist language in the Nativécpalebates was still clearly
located within a stadial paradigm. Duncan Bellidgtishes between civilizations
‘theorized in either constructivist or essentiatistms; as the products of time,
chance, luck, and skill, or alternatively as thsuit of ingrained biological

difference’. Bell essentially agrees with Peter Bllan that constructivist views
emphasizing historical ‘dynamism’ or the capacity ocieties to change and
advance, remained the dominant framework for same beyond the middle
decades of the nineteenth century. In the finalades, Bell indicates that
biological or ‘scientific’ racism gained significarground, without becoming
ascendant over the civilizational perspecfieln New Zealand, the shift away
from the constructs of political economy and cotyeal history began to occur in
the 1870s, as Darwinian biology gained influenckisThew approach was not
however simply about demarcating races on bioldgg@unds. Rather, it

consisted of far broader and more complex inquir@$en concerned with

explaining why Mori were a decreasing or dying race. The narratbegsbined

Darwinian language of ‘the struggle for existeneath a historical perspective

371 Newsome The Victorian World Picture. Perceptions and Inpestions in an Age of Change
178-79. See also nn. 40 to 43.

372 See section entitled ‘Saxonism Applied’ in chap 1.

373 Duncan S. A. Bell, ‘Empire and International Rias in Victorian Political ThoughtThe
Historical Journal49 (2006): 281-98: 287-88.
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persuaded that all races either die out or give tasother races. References to
Anglo-Saxons and civilization continued, but weeéwithin a more biological or

scientific discourse, agreeing with Duncan Beksminology>"*

Concerning the earlier period of the early to m#Qas, Philip Harling writes that
Mandler has ‘convincingly argued’ that even themargers of Governor Eyre in
Jamaica, and other apologists for a more auth@iitsgmpire, were basing their
imperialism less on notions of biological racism‘@anganic nationalism’ than on
a paternalism that stressed the importance of ingedihe right conditions for
progress. They believed in the unigque developmentBotain’s political
institutions, rather than in a unique Anglo-Saxdraracter, as the source of
Britain’s civilizational advancemenrf® Bell, Harling and Mandler were in part
responding to Catherine Hall, Keith McClelland asttiers, who argue that the
‘mid-Victorian break’ was more than just a changéane or emphasis, but that it
reflected a new ‘harsher racial vocabulary of fixdifferences®’® This thesis
aligns with the former group of scholars, but nathaut some qualification, as
Saxonism was an important discourse of Native poReferences to Saxons or
Anglo-Saxons in the debates were reasonably inéegubut when they were
used, as by Richmond and FitzGerald, they flavoutkd civilizational
perspective with a conviction that Saxon virtued kame affect upon the growth
of British liberties or prosperity. As early as 184Richmond wrote to Maria
Richmond comparing Anglo-Saxon and French charackes description

exhibiting a consciousness of national difference the geographical supremacy

374 This summary is derived from an 1881 paper byesifNewman to the Wellington Philosophy
Society, in which Newman argued that Maori werengybut and had been dying out since before
European arrival in New Zealand. He explained thss the combined effects of physical
environment (including indigenous and imported dssss), mode of living (low lying damp whare
rather than hill top pa), and biological charactigcs (low reproductive powers). See Alfred K.
Newman, ‘A Study of the Causes Leading to the Etidm of the Maori’, Transactions and
Proceedings of the New Zealand Institlite(1881): 459-77.

37% Harling, ‘Equipoise Regained? Recent Trends irtigriPolitical History, 1790-1867": 916,
citing Mandler, “"Race" And "Nation" In Mid-Victoan Thought' .

378 |bid: 912, citing Hall.
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of Britain’s Empire over that of Frand€’ In 1849 Edward Gibbon Wakefield
employed a Saxonist paradigm in Wist of Colonization saying that colonies
were made prosperous by good government, but edlyeso by the ‘energy’ of
the ‘Anglo-Saxon race’, by contrast with the dinsimed capacity for industry
exhibited by the ‘Milesian-Irish’ or ‘Celtic-FrentfA’® This Saxon language
reflected the Victorian discourse on national cbemathat Varouxakis writes
about®”® such discourse having a tendency to suppose fiegistity of the Saxon
character. As Lord Acton’s writing made clear hoesvthis superiority was
usually perceived as a greater capacity for ‘pmditicivilization’ or political
liberties, rather than a superiority in other ‘sdcfeatures of civilization. The
constitutional focus is implied by the notion of ‘democratic-Teutonist’
discourse, discussed by Peter Mandler. And as Marmd$o says, even the ultra-
Teutonism of E. A. Freeman still retained somedhesii universalisni° Goldwin
Smith clearly envisioned a universal humanity bémeanore superficial
differences of English and Irish character. He alsarly articulated the notion of
the racial fusion of British Saxon and Irish Celthich Varouxakis also
discusseg®® It is probably no coincidence that Richmond désmi his 1858
policy as a policy of ‘fusion®®* When New Zealand parliamentarians used the
language of Saxons (or Celts) it was usually to mama Maori favourably with
themselves. This identification had important pplimplications (examined in
chapters one and two); it provided a basis forypglthe Saxon jury to &bri (in
Richmond’s case) and amalgamation (in FitzGeratdise). Catherine Hall has

377 C. W. Richmond to Maria Richmond, 22 June 184Gity H. Scholefield, edThe Richmond-
Atkinson Papersvol. | (Wellington: Government Printer, 1960):-30. A section of the letter
reads: ‘...whilst the vivacious Frenchman, the quisémce of intellectuality, is sipping his eau
sucrée on the Boulevards of Paris, the dull mas&#iesh called Anglo-Saxons is pretty sensibly
felt from the frozen St Lawrence to the burning @es1 This stubborn fact must lead us to
conclude that energy [i.e., the English trait] amdacity [i.e., the French trait] mean different
things, and are not perhaps equally valuable. Buéix prosy and national’. He was writing from
France at the time, which probably heightened émse of national difference.

378 Wakefield,A View of the Art of Colonization, with Presentd®ehce to the British Empire; in
Letters between a Statesman and a Coloit84.

79 See n. 220.

303566 n. 43.

381 Smith, Irish History and Irish Characterl4.

¥235ee n. 111.
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argued, concerning the 1867 Reform Act, that ‘rgesder, property, labour and
purported level of civilization now determined wivas included in and excluded
from the political nation, how groups belonged toe tsocial body®®®
Significantly, in New Zealand, this Saxonist ‘radanguage was part of the
rationale for Miori being incorporated within the new colonial patirather than

being excluded from itf®*

Hence, while Saxonism supplied content for Natigkgy discussions (and while
it was perhaps more generally a category of natioleatification) it is important
not to overemphasize its political role. FitzGeralahployed Saxon and Celtic
references in the context of discussing the elesnehtMaori character shared
with all men®® a discourse which reflected the universalism aflist history.
Richmond obtained his jury policy from HallamMiddle Ageswhich, while it
may suggest Saxonist leanings, was too early teeshahe cultural Saxonism of
mid-century. John Burrow writes of Hallam as a WHitptorian®®® This is
reflected in the opening paragraph of Hallam’s thamn the constitutional
history of England, where he emphasized the canistit (or political institutions)
as the primary cause of England’'s prosperity, dsafacteristic independence’
and its ‘industriousnes&®’ Richmond’s cultural or democratic Saxonism was
clearly still expressed within the dominant stagiatadign™°® Therefore, while
the interactions between Saxonism and more maaratM/hig or stadial visions

of civilization were demonstrably complex, the Grational perspective

383 Catherine Hall, Keith McClelland and Jane Rendakfining the Victorian Nation. Class,
Race, Gender and the British Reform Act of 186ambridge: Cambridge University Press,
2000): 233.

384 Mandler also agrees with Varouxakis that Victoriiscussions of English-French contrasts
where about conceptions of the world’s diversityragch as any project to define Englishness
against the Other, see Peter Mandler, ‘What Isithdal Identity”? Definitions and Applications
in Modern British Historiography Modern Intellectual Histor (2006): 271-97: 284. Similarly,
in terms of the Saxon applications to Maori, itlcblobe argued that no Maori Other was involved
but rather a reflection back (or perhaps a praje¢tof the British national image.

%5 gee nn. 178 and 179.

386 See J. W. BurrowA Liberal Descent. Victorian Historians and the sy Past(Cambridge:
Cambridge University Press, 1981): 117-18.

387 Hallam, View of the State of Europe During the Middle Ag#5-06.

38 See in particular nn. 42 and 43, and sectiondierury and Saxonism in chap 1.
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remained the meta-narrative for the middle peribthe nineteenth century and
beyond®®°

The colonial contexts of the New Zealand wars ahd Empire contexts
stemming from the Indian Mutiny clearly affectee tione of language employed
by some Members of the General Assembly. Howewechapter five argued, the
harsher vocabulary employed in describingoM society was still framed within
the civilizational paradigm. Duncan Bell concurstthhis shift in tone was ‘an
increasingly toxic combination of hostility and de§iveness, the product of
anxiety spawned by perceived imperial weakn&8dh New Zealand'’s case, the
perceived threat was of aalki nationalist movement unwilling to relinquish
territory to settlers. In the context of these tens, parliamentarians often
employed the discourse of ‘fatal impact’, a termickihis capable of many
interpretations. FitzGerald’'s speech is one exangpléhis; he argued that if a
peaceful resolution with the Kingitanga was notrfdby an effective policy of
amalgamation or absorption, then the colonial govent would be compelled to
exact submission by force. Conquest was presergeal @olicy choice, not an
inevitability. If war was resorted to, then extenaiion of Miori was presented as
a matter of self-preservation. Even then, there avdefinite rhetorical character
to FitzGerald's speechi: Of those in favour of a coercive policy, many diot
view this in a negative light, if it meant that tgeund would then be prepared
for Maori to accept British government and civilizatidA Statements that appear
contradictory were often juxtaposed in a Membepsexh, seemingly without
recognition of any contradiction. Prior to his deealtions concerning Britain
establishing its Empire by force in India, MajorcRardson had confidently
advocated Mori representation in the House: ‘he scarcely dagee that the day

had come when they would see some of th@rMnobility members of that

389 As Mandler argues, see n. 43.

390 Bel|, ‘Empire and International Relations in Vidan Political Thought': 288.

391 5ee n. 190. Sewell’s comments are similar (althdegs rhetorical), as both present the choice
between peace and amalgamation, or war and thk deatlaori.

392 5ee the language of Weld, Firth and Richardsonna858, 359 and 363.
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House, and debating in it with their English brethralternately in English and
Maori’.*®® This discussion illustrates that ‘fatal impacthdmage in this period
was suffused with various concerns and perspectagst had been since the
1830s%** Essentially, however, it did not displace the &tagerspective. Mori
remained capable of civilization in the eyes ofooddl politicians, but if they
were ‘destroyed’ then that was a result of failibg achieve a political

resolution>®®

The notion of educating &bri gradually into British legal forms has been
examined along with the stadial concepts underlyinig view. More broadly,
Victorian liberals advocated education as a preitmmdfor citizenship. Uday
Singh Mehta argues that nineteenth century libenalglved in Empire
approached the unfamiliarity of other societiesotigh the lens of historical
development, education (often expressed in pateynddinship language) and
time, these playing an important role in the pregien towards Englishness. He
cites Macaulay’s 1835 Minute on Indian Educationaas articulation of this
liberal project: ‘to form a...class of persons, Indien blood and colour, but
English in taste, in opinions, in morals, and itellect’. Mehta denies that
liberalism can be merely dismissed as a convepismtification for Empire’*®
The theme of gradual development or adoption &prMof British legal forms
was quite visible in Richmond’s 1858 address, as tla corresponding theme of
the educational role played by these Saxon-inspisiitutions. Miori were seen
as children requiring a political education in Bifit institutions, as part of their
journey towards ‘union’ with the colonists. Mehtakes the various connections

necessary to understand this Imperial or colomajegt:

393NZPD (1861-63): 429.

394 See BelichThe New Zealand Wars and the Victorian Interpreratf Racial Conflict323-24.

398 Destroyed’ is FitzGerald's word, s&&ZPD (1861-63): 494.

396 Mehta, Liberalism and Empire. A Study in Nineteenth-CentBritish Liberal Thought198-
201. He says (at 201): ‘...from the outset of thi®lbd have placed the question of the liberal
endorsement of the empire as secondary to thdteofiberal response to the experiences of the
unfamiliar’.
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By the nineteenth century, the centrality of ediarat still conceived and
expressed in terms of metaphors of kinship, getgepred on a global canvas
through the notion of the scales, or grades, ofliziational progress. The
emphasis on history, the progressive purposes ireman it, and the role of
imperial superintendence for realizing those puggogan all be seen as
elaborations on the Lockean idea of the need tedbeated into reason, and into

liberty only thereaftef®’

Sewell’s 1862 reference to the relationship betwsewvereign and people and its
associated duties also employed the language ajatioin, under the Treaty of
Waitangi, to ‘establish amongst them law and oedet government’. This task of
establishing ‘civil institutions’ for Mori was conceived as the task of ‘educating,
civilizing, and governing them’, in which the pringaneed was to settle their land
rights. Sewell's language thus also shared in itherdl conception of law and
government as conjoined to educatidhin November 1857 Edward Stafford
referred to the necessity of elevating ‘the me@mMinto a reasoning citizen’, if
the Native race were to be preserved and the pefate country maintaineti’
Richmond in his 1858 speech argued thabMwere a reasoning people, but to
enjoy the privileges of being British citizens (subjects) they needed to

participate in the political education to be gaitiedugh the jury system.

Intrinsic to these stadial and liberal conceptsedfication were the notions of
gradual civilization through consent and a degréesealf-government. Also

inherent in the educational paradigm was a Burl@ahocquevillian stress on a
people’s political system being undergirded by rtheiistomary practices or
values, the jury system being a prime example igf ith England and America.
The jury system was itself a form of political peifation or self-government in

Tocqueville’s view. The prevalence of these ideagparliamentary discussions

%97 |bid: 199.

398 5ee n. 318.

399 Cited in the ‘Report of the Waikato Committe&JHR (1860): F — No.3: 1. The Waikato
Committee of October 1860 inquired into the attesmptade under Fenton to introduce civil
institutions to the Waikato district.
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had the policy implication that institutional ch&gould not be imposed on
Maori through legislative or executive action; angdeintervention needed to
obtain the support of the people it was designedotberwise it would fail.

Legislation was not understood as a coercive ingnt, William Daldy stating

that ‘military force would never conquer thea®i; it might ruin him — might

render him sulky; but it was the moral force ofiségtion which would elevate
him, and upon which the colonists must depéftiThis Burkean paradigm is
another context for comprehending Members’ supjoosithat adaptation of
Maori society to British legal forms should be gradarad not coercive. However,
although this was a prevalent way of conceivingrihture of law, it succumbed,
like a number of other paradigms, to the colonrad &mpire imperatives of the

New Zealand wars.

In conclusion, this thesis has analysed a seriewofexts in light of which the
Native policy of 1858-62 and the parliamentariari®overeated it can be better
understood. While the imperial and colonial cordexsre critical, particular
emphasis has been given to the intellectual andiralilcontexts, as these have
been less considered in New Zealand historiografgme New Zealand
historians have been explicit about not doing letéhal and cultural history.
David Williams clearly stated in his introductioo & study of the Native Land
Court 1864-1909 that his work was not to understdnedCourt ‘in the light of
contemporary thinking in the period’. His statemtiait such a task would be ‘for
a historian to undertake’, might appear to demartat concerns and approaches
of Waitangi Tribunal or claims-focussed history Mfrothe concerns and

approaches of academic hist6fy. However, there is no sound reason why

0% a debate on the Native Offenders Bill 1860, 82D (1858-60): 579.

%1 David V. Williams, Te Kooti Tango Whenua'. The Native Land Court 18889 (Wellington:
Huia Publishers, 1999): 7-8. A number of historiaase recently engaged in a debate concerning
the nature of the history produced by the Waitdangunal. See, for example, W. H. Oliver, ‘The
Future Behind Us. The Waitangi Tribunal's RetrosipecUtopia’ in Histories, Power and Loss.
The Uses of the Past. A New Zealand Commentdly Andrew Sharp and Paul McHugh
(Wellington: Bridget Williams Books, 2001): 1-29nd Michael Belgrave, ‘Looking Forward.
Historians and the Waitangi TribunaNew Zealand Journal of Histo#0 (2006): 230-50. In this
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academic history, nor intellectual and culturaltdmg, should be divorced from
the concerns of justice and cultural identity intédaroa New Zealand. If Adri
and Rikehd® are to be reconciled to their past and to eackrpthen attempting
to understand the different worlds in which ancestr fipuna were operating
must be integral to that process. The constructsanfial history, Saxonism and
Burkean constitutionalism are reminders that thedvof mid-nineteenth century
New Zealand was not the same as the world of twkrsty century Aotearoa.
These languages of political and cultural discouliseninate the meanings of
Native policy of the 1850s and 60s. Moreover, teagble comprehension of the
way the Victorians perceived themselves, in pakicuhrough the looking-glass
of history. An understanding of these past worldsihbe recovered to obtain an
accurate picture of those who devised New Zealaadiby institution$® This
will enrich the narratives of Aotearoa New Zealard the histories of British

imperialism and colonization.

article Belgrave calls for a greater appreciatiérthe historical work undertaken for and by the
Tribunal. While critical of some of the narrativggsoduced in Tribunal reports, Belgrave
highlights the significant historiographical delsatgccurring in the Tribunal’s work concerning
(among other things) the interactions between Magstom and imported law and between Maori
and settler society in the trade arena, arguing ttiese debates can inform debates concerning
colonization and imperialism. Belgrave argues thahy of the more recent Tribunal reports read
as more conventional history, having been freeohftioe political pressures of the 1980s and 90s.
02 Jsing these terms as categories of cultural ifleation rather than binary biological entities.
03 Of course, quite different worlds must be recodéreorder to comprehend those, on thaokil
side, who opposed or accommodated the British ¢allarstitutions. At the same time, it should
not be assumed that there were no parallels orecgances between the worlds ofidvi and

Pakeha.
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